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Introduction

In March 2006, the World Health Organization
(WHO) convened four working groups to review
the literature and develop preliminary conclusions
on key ethical issues in pandemic preparedness and
response. The working groups included experts
in ethics, law, and public health, WHO staff, and
country representatives. This volume includes the
background papers prepared by the chairpersons in
consultation with their working group members.

In chapter I, Marcel Verweij of Utrecht Univer-
sity (Netherlands), chairperson of the working
group on “Equitable access to therapeutic and
prophylactic measures”, explores the challenge
of allocating vaccines, antiviral medications, ven-
tilators, and other scarce resources during a pan-
demic. He identifies three key ethical principles to
guide such allocation decisions: efficiency, equity,
and procedural fairness. While the principle of effi-
ciency can be interpreted in multiple ways, Dr Ver-
weij argues that the most defensible approach to
efficiency in the context of a pandemic is to focus
on saving the greatest number of lives. The princi-
ple of equity requires efforts to avoid discrimina-
tion, minimize unfairness, and prioritize individuals
who are most likely to die without intervention. In
addition, the “fair innings” approach to equity sug-
gests that it might be appropriate to give priority
to younger persons over older persons, although
such an approach is likely to be controversial in
many countries. Finally, procedural fairness requires
policy-makers to ensure that prioritization deci-
sions are made pursuant to impartial procedural
mechanisms, that decision-makers are publicly
accountable, and that the decision-making process
is designed to promote public trust.

Chapter Il is written by Larry Gostin, chairper-
son of the working group on “Isolation, quar-
antine, border control, and social distancing”
and Ben Berkman, both of Georgetown University

(United States of America). This chapter explores a
broad range of non-pharmaceutical public health
interventions, including surveillance, personal and
community hygiene, health facility infection con-
trol, isolation and quarantine, social distancing,
and international travel and border controls. The
authors emphasize that these interventions must be
implemented within the context of internationally-
recognized human rights principles, including those
protecting freedom from arbitrary arrest, the right
to movement, right to nondiscrimination, and the
right to health. According to the Siracusa Principles,
interventions that interfere with human rights must
be in accordance with the law; based on a legiti-
mate objective; strictly necessary in a democratic
society; the least restrictive and intrusive means
available; and not arbitrary, unreasonable, or dis-
criminatory. In addition, principles of public health
ethics emphasize the importance of distributive
justice, transparency, and promoting public trust.
The authors highlight the importance of mitigat-
ing the privacy and autonomy risks of public health
interventions, providing due process protections to
individuals whose liberty is restricted, and favour-
ing voluntary compliance over coercion as much as
possible.

In chapter lll, Ross Upshur of the University of
Toronto (Canada), who served as chairperson of
the working group on “Role and obligations
of health-care workers during an influenza
pandemic”, discusses the importance of ensuring
adequate numbers of health-care workers during
a pandemic. He notes that, while most health-care
workers provided exemplary service during the
severe acute respiratory syndrome (SARS) crisis of
2003, some failed to report for duty. In addition,
surveys of health-care workers’ attitudes reflect
a substantial reluctance among many workers to
provide care for patients during infectious disease
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outbreaks. Dr Upshur argues that a duty to work
during infectious disease outbreaks should be
considered an ethical obligation for professional
health-care workers. He also emphasizes that gov-
ernments and health-care institutions have recipro-
cal obligations to make the workplace as safe as
possible and to provide care and support for work-
ers who become ill. He urges societies to adopt
measures to encourage health-care workers to
work voluntarily during a pandemic, and cautions
against the imposition of sanctions on health-care
workers who are unwilling to work.

Finally, in chapter IV, Robert Archer, chairperson
of the working group on “Pandemic influenza
planning and response - transnational issues
for governments”, explores the role of interna-
tional cooperation in pandemic preparedness and
response efforts. He notes that international law
and human rights principles require countries to
help one another during public health emergencies.
Governments also may be motivated to cooperate

Vi

in pandemic preparedness and response efforts to
further their national interests or based on an ethi-
cal sense of solidarity. Governments must balance
their commitments to the international community
with their primary obligation to protect the health
and safety of their own populations. Mr Archer
explains the importance of international coopera-
tion before, during, and after a pandemic.

Together, these four background papers pro-
vided the framework for the discussion at the
WHO global consultation entitled “Addressing
ethical issues in pandemic influenza planning
and response” held in October 2006, as well as
for the publication that grew out of that consulta-
tion, “Ethical considerations in developing a public
health response to pandemic influenza". This vol-
ume is intended to complement that publication
by providing a more comprehensive analysis of the
ethical and policy issues which WHO considered in
its deliberations. WHO is grateful for the working
groups’ scholarship and insights.

' "Ethical considerations in developing a public health
response to pandemic influenza". Geneva, World Health
Organization, 2007, available at: http://www.who.int/csr/
resources/publications/ WHO_CDS_EPR_GIP_2007_2c.pdf
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1

Aim and context

It is generally expected that sooner or later a novel
influenza A virus subtype, easily transmissible from
person to person, will emerge and cause pandemic
disease. Humans will have little or no immunity to
this virus, which could spread at least as easily as
common seasonal influenza and infect many peo-
ple worldwide potentially resulting in very high
mortality and morbidity rates. Some scenarios
assume attack rates of up to 35% and lethal dis-
ease in 1-2% of persons who develop symptoms,
yet such assumptions may be a gross overestima-
tion or underestimation of the crisis (7). Mass pro-
duction of a specific pandemic vaccine will not start
for several months, and in the mean time the pos-
sibilities for prevention and treatment are limited.
Depending on supplies, antiviral drugs could play
an important specific therapeutic and prophylac-
tic role. The global demand for antiviral drugs and
medical care would be likely to exceed global (and
affordable) supplies. Many patients may develop
respiratory failure and require mechanical ventila-
tion and the need for such intensive care will go
far beyond available resources. Moreover, the dis-
ease will hit health-care professionals and related
personnel: working in the front-line they run great-
er risks of infection than other citizens. This will
increase pressure on the health-care system, where
much more must be done with fewer staff. Triage
decisions for allocating scarce treatment possibili-
ties will be inevitable. Such decisions need to be
made for supportive medical care (e.g. ventilators),
antibiotics, antiviral drugs, and vaccines, as well as
for access to health-care facilities in general.

One essential way to avoid chaos and to pro-
mote an adequate response to a pandemic is to
develop action plans for pandemic preparedness.
Allocation of scarce medical resources such as anti-

viral drugs, and development of vaccination strate-
gies are important issues in such plans. Triage and
priority-setting clearly raise ethical questions: is it
morally justified to give certain persons access to
life-saving treatment and to refuse others — and if
so, which choices should be made and by whom?
In 2006 many countries published action plans for
an influenza pandemic but few provide discussion
of such ethical issues and even fewer offer system-
atic ethical justification for priority setting (2, 3).

This paper formulates ethical principles and
arguments for setting priorities in the distribution
of scarce medical resources during a pandemic,
especially antiviral drugs, vaccines, access to medi-
cal care, and bed and equipment allocation. Priority
setting in a pandemic will be a deeply controversial
issue. This is not only because there will be extreme
shortages in supply of potentially life-saving treat-
ment, but also because routine health-care proce-
dures for illnesses other than influenza may not be
applicable or appropriate where drastic interven-
tions are required to mitigate the effects of the
pandemic. However, ethical theories do provide
clarification and reasonable justification for the
principles that should guide decision-making.

This paper argues for specific priorities on the
basis of maximizing health benefits (notably saving
most lives) and equity, but also acknowledges that
basic moral principles allow consideration of certain
other priorities. The conclusions can only be provi-
sional and incomplete given the lack of important
data and inevitable conflicts between and within
the basic moral principles. Moreover, some situa-
tions involve emergencies and tragedies of such
magnitude that ethical theory has little practical
guidance to offer.
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Ethics and scarcity in a pandemic —
general considerations and principles

2.1 Circumstances

Throughout the last decades it has been very dif-
ficult to establish consensus-based or well-justified
principles for priority setting in health care (4). In an
influenza pandemic the same controversies regard-
ing priority setting arise, but now in extraordinary
circumstances. The demand and need for health
care will be much higher than in normal times and
simultaneously the health-care system (like many
other social institutions) will be weakened as a
result of ill and absent staff. If only a few people
get the care they need, this may raise public dis-
trust in health-care professionals, institutions and
governments. Moreover, fear of the disease might
paralyse the life of the society or lead to panic and
further distrust in governments and institutions.
In such circumstances, the objective of develop-
ing principles for priority setting seems even more
controversial than in normal health-care settings.
Finally, important data, more or less available in
normal circumstances (how effective are the vari-
ous medical options; which groups are most at risk;
which patients most urgently need treatment; and
how many are they), are not available in advance of
an influenza pandemic.

However, these extraordinary features do not
necessarily render attempts at priority setting
impossible, and to some extent they might even
facilitate the development of some principles. First,
a pandemic is to be considered as a worldwide
emergency where all or almost all individuals are
susceptible and therefore threatened. Thus policies
should focus on protection of all members of the
population at large. This is an objective that few
will reject. Second, the uncertainties about who
will be most at risk of severe illness and death in
a pandemic might necessitate focusing on general
principles and arguments, instead of giving priority
to specific groups or persons. If everyone is uncer-

tain about who would, and would not, benefit
from certain proposals, this might help generate
some agreement on principles.

Two further complexities need to be mentioned
at this stage. The first relates to the different types
of health-care delivery, and the second to the dif-
ferences in high-, middle- and low-income coun-
tries. The types of health-care delivery considered
are vaccination, patient care, and antiviral drugs and
they differ in many relevant respects. Vaccination
is intended for preventive purposes aimed at those
who have not yet been infected; (hospital) medi-
cal care involves therapy aimed at the (very) ill, and
antiviral treatment can be used as early treatment
of patients and as post-exposure or pre-exposure
prophylaxis. Whereas resources such as antivirals,
antibiotics and access to intensive care and hospi-
tal beds are expected to diminish through utiliza-
tion during the course of the pandemic (if they are
available in the first instance), pandemic vaccine
availability may increase after the first months of
scarcity. This difference in resource availability over
time justifies having distinct approaches for priority
setting.

The second complexity is that the differences
between high-income countries and middle- and
low-income countries will be immense. Some
high-income countries expect to have sufficient
stockpiles of antiviral drugs for treating all persons
who develop symptoms of influenza. Low-income
countries will probably have no stockpiles at all.
A similar situation applies to vaccination. Many
high-income countries are signing contracts with
pharmaceutical companies in order to reserve pro-
duction capacity and get vaccines as soon as these
are produced. Low-income countries will not have
such contracts, and hence might have no vaccine
to distribute. This obviously raises questions con-
cerning international aid and justice, which are
discussed more extensively in chapter IV.
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Many options discussed in this paper may not
be available to low-income countries. It is also
clear that low-income countries must balance
their efforts in pandemic preparedness with regu-
lar health-care needs, given that such needs often
remain unmet even in normal circumstances. Any
adequate response to a pandemic requires infra-
structures for primary care and prevention. Hence
for many low-income countries the first priority for
pandemic preparedness may involve strengthening
their basic health-care facilities and infrastructure.

2.2 General principles for priority
setting: efficiency, equity, and
procedural fairness

When a major disaster is overwhelming a popula-
tion, and many lives are at stake, there are strong
moral reasons to protect the population and save
as many as possible with available resources. On
the other hand, distribution of scarce medical
resources should also be equitable and fair.

The first general principle — to save the greatest
number of lives — can be considered as a principle
of efficiency or utility, to maximize the aggregate
benefit of public health interventions with available
means. This involves, among other things, a focus
on interventions (and patient groups) that have a
high chance of success. The importance of efficient
action is obvious, but it is not obvious that success
should be measured in terms of saving most lives.
An alternative utility approach would be to aim at
broader health benefits, in terms of life-years or
quality-adjusted life-years (QALYs) gained. Broader
still, public health interventions could aim at maxi-
mizing expected utility, which also includes non-
health benefits such as the protection of essential
economic functions. This is a discussion on the level
of ethical theory, but the implications are very prac-
tical (see section 2.3).

The second general principle, equity, is not con-
cerned with the best aggregate outcome of policies,
but with how benefits and burdens are distributed
within the population. Fairness implies that equal
weight is given to equal claims of persons. Policies
in which access to health care depends on national-
ity, ethnic group, gender, or social security registra-
tion are clearly unjust. But also policies that succeed
in saving as many lives as possible can be unfair, for
example if priority is given to vaccination of people
in urban areas (where vaccination might be most

efficient and prevent most infections) and persons
in rural areas have little or no prospect of getting
vaccine. Equity may also support giving priority to
saving young persons above elderly. Various impli-
cations of fairness are discussed in section 2.4.

The two basic principles, efficiency and equity,
can conflict if priorities are to be set. Where deci-
sions are based upon weighing competing values,
it is important that there are fair procedures for
accountability in place (see section 2.5).

Before discussing the principles and their con-
flicting interpretations in more detail, it must be
emphasized that many general practical policy
objectives, as outlined by WHO (5), can be sup-
ported from any reasonable account of efficiency
and equity. In the case of a first outbreak, rapid
response is essential, aiming at containment at the
source. Subsequently, interventions should aim at
preventing, for as long as possible, the introduc-
tion of the virus into non-affected populations.
If an outbreak of influenza infection cannot be
contained, policies should aim at reducing possi-
bilities of transmission within the population using
pharmaceutical and non-pharmaceutical interven-
tions to the limits of their availability. Ultimately
maintaining essential services, including the public
health-care systems, will be crucial. Such steps are
essential in any account of equitable and efficient
response to pandemic influenza.

2.3 Efficiency

This section discusses in more detail the principle of
efficiency, i.e. maximizing protection of the popu-
lation with the available means. The key message
is that saving most lives is the preferred outcome
measure. There are strong reasons to avoid focus-
ing on non-health benefits (e.g. general utility), but
it is reasonable to include indirect health benefits
as a measure of outcome. This implies that in some
cases it is justified to give priority access to preven-
tion and treatment to people who save lives.

A departure from principles that are
considered most relevant and decisive in
normal health care priority setting

A common assumption in health care is that those
patients who are most ill and urgently require treat-
ment should be treated first. In an influenza pan-
demic a different approach might be justified and
necessary. Pandemic influenza will spread rapidly,
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potentially affecting or killing many people, and it
will put the health-care system under very heavy
pressure. All persons run the risk of acquiring infec-
tion, many (if not all) are at some risk of fatal ill-
ness, and clearly not all can be saved. Vaccination
and antiviral prophylaxis are not only beneficial for
the persons who receive the vaccine or drug but
also help to prevent further spread of the virus and
hence offer benefits to others. In these circum-
stances it makes sense to depart from the principle
of prioritizing the most needy and urgent, and to
allocate health-care resources in such a way that
as many persons as possible are protected — within
certain constraints of fairness.

Consequentialist and non-consequentialist
arguments for saving the greater number

of lives

The idea that scarce resources should be allocated
in such a way that maximum beneficial effect can
be expected is consequentialist. Consequentialism
is the ethical theory which requires us to compare
the options we have and then to choose the option
with the best expected aggregate outcome. This
theory holds that our primary moral duty is to pro-
mote the general good. Non-consequentialist theo-
ries, on the other hand, will first emphasize that the
rights of individual persons need to be respected,
or their basic capabilities need to be secured. If we
consider human life to be of central value, conse-
guentialism supports allocation of resources so as
to save as many lives as possible. The restriction to
‘saving lives’ however can be criticized. Some con-
sequentialist approaches, for example utilitarianism,
endorse a broader account of value, e.g. welfare, or
utility, in which diverse goods are combined such as
life, health, happiness, a healthy economy, etc. As
a result, utilitarianism can sometimes prioritize pro-
tecting the economy above protecting lives. Other
consequentialist approaches favour maximizing
health benefits in terms of life years gained (QALYs,
DALYs,' etc).

However, for various reasons, the aim of sav-
ing most lives may be preferable from a moral
point of view. First of all, to save most lives with
given resources can also be justified by appeal to
non-consequentialist theories. For example, Scan-
lon’s contractualist theory (6) rejects interper-
sonal aggregation of harms and benefits because
this allows policies that sacrifice someone’s life or

basic health in order to secure small benefits for
the greater number. Such a trade-off however can
be avoided if the ultimate focus is only on saving
lives and not on smaller health benefits. Moreover,
the principle of saving most lives can be considered
consistent with a rights-based theory that assumes
that all persons have an equal right to life and
hence have an equal claim to protection of their
lives. Such non-consequentialist theories accept
that, if not all lives can be protected it is justified to
protect as many lives as possible (7).2

Secondly, there are also consequentialist reasons
for preferring policies that save most lives over poli-
cies that maximize general utility. Arguably, the lat-
ter policies aim to protect societal and economic
functions, which in turn support giving prior-
ity access to prevention and treatment to govern-
ments and other leaders. However, if governments
and persons in power receive a level of protection
that is inaccessible to large sections of the public,
this will quickly raise suspicion and distrust among
the public. In contrast, a principle to save as many
lives as possible is very simple and clear, and can-
not be easily tailored to secure only the interests of
groups who are in power. This further helps to avoid
unfairness and to promote public acceptance.

Separate spheres and indirect benefits

The previous arguments support a focus on sav-
ing most lives. They do not rule out alternative
approaches aiming to maximize broader health
benefits e.g. in terms of life years saved, or DALYs
or QALYs gained. Yet, the scope is restricted to
concerns about health and disease, and non-health
benefits should not determine rationing policies
in health care. Of course, protecting the economy
and other sources of welfare are highly important,
but these concerns and their weight vis-a-vis con-

The Disability Adjusted Life Year or DALY is a health gap

measure that extends the concept of potential years of life
lost due to premature death (PYLL) to include equivalent
years of ‘healthy’ life lost by virtue of being in states of poor
health or disability. One DALY can be thought of as one lost
year of ‘healthy’ life and the burden of disease as a meas-
urement of the gap between current health status and an
ideal situation where everyone lives into old age free of dis-
ease and disability (source http://www.who.int/healthinfo/
boddaly/en/print.html).
Hirose (8) shows that in a contractualist framework it is even
possible to accept the principle to save the greater number
without relying on aggregation. Assuming that all persons
whose life is in danger have an equal claim to be saved, the
Pareto principle and the requirement of universalization are
sufficient to argue for saving most lives.

~
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cerns about public health should play a role in deci-
sions about the size of the budget for public health.
For example, building a stockpile will require large
amounts of extra funds and deliberation about
how many resources should be made available will
depend on weighing the importance of non-health
goods, such as welfare or education. Rationing
decisions within the health budget should however
focus on maximizing health benefits, preferably in
terms of lives saved. This implies accepting different
spheres for decision-making (8). Note however that
there is no reason to separate care for pandemic
influenza patients from care for patients with other
diseases; if health-care resources are allocated to
maximize health benefits, all patient groups must
be taken into account.

If the focus is on health benefits and saving
lives, a second issue is whether indirect benefits
should also be taken into account (8). For exam-
ple, treating health-care workers is not only ben-
eficial because it might save their lives, but if they
recover, they will contribute to saving the lives of
further persons. Therefore, it makes sense to give
health-care workers priority access to treatment. In
normal health-care circumstances, such considera-
tions are often considered inappropriate and unfair.
However, in an influenza pandemic many people
will die, and the number will grow rapidly if essen-
tial health services cannot be sustained. A policy
that gives some priority to protecting and treating
people who save lives will reduce overall mortal-
ity and hence significantly increase each person’s
chance of survival. For that reason, the policy can
be justified. This approach also mitigates an ethical
dilemma for health-care workers who are asked to
assume an increased risk of disease while caring for
influenza patients, and it provides a practical incen-
tive for them to come to work.

In conclusion, in response to a pandemic it is
essential for governments to protect the popula-
tion at large. Even though a pandemic will be a
threat to all values in societal life, there are strong
consequentialist and non-consequentialist reasons
for focusing on policies that maximize health ben-
efits. The principle to save as many lives as possible
is a reasonable specification of maximizing health
benefits, although other specifications can also be
acceptable. Even though a focus on saving lives
will be less unfair than a focus on broader health

benefits, conflicts with equity (see below) are still
inevitable.

2.4 Equity

The second principle, equity, or fairness, involves
giving equal weight to equal claims. This general
idea has already played a role in shaping the prin-
ciple of saving lives. There are however further
implications of equity (notably egalitarian con-
cerns) which need to be clarified. Equity supports
(1) a rejection of various forms of discrimination; (2)
attempts to minimize unfairness; (3) giving priority
to groups who have a relatively strong claim to life-
saving treatment, such as persons at high risk of
severe disease and death; and, (4) if the fair innings
argument is accepted, giving priority to persons
who are relatively young.

Discrimination and group favouritism

Some practices are inconsistent with any account of
fairness. In the face of a pandemic there is a danger
that authorities who have the power to set priorities
and allocate resources will favour their own friends,
families, or ethnic group, or otherwise discriminate
according to religion, gender, etc. For example,
authorities might decide to use limited stockpiles of
antivirals for prophylaxis to protect themselves and
their groups, and leave others in a situation where
no antivirals will be available for treating persons
who become ill. Such discrimination is grossly unfair
and violates basic human rights. If decisions about
who should or should not be saved from a lethal
disease are just based on personal characteristics
of members in the population (kinship, friends, eth-
nicity, nationality, gender, etc), then obviously such
decisions violate the equal worth of persons. Priority
setting should be based upon criteria that are rel-
evant and justifiable to all — not just to one’s own
group. If priorities are set on the basis of personal
preferences of those in power, this will normally lead
to a situation where groups who are suppressed or
otherwise worse off will be neglected. Moreover
such policies will probably not protect the health of
the public in any efficient way.

Minimizing unfairness

Issues of fairness do not arise only in cases of
explicit discrimination. A policy that aims to save
the greatest number of lives (or to maximize health
benefits more generally) can be unfair as well. For
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example, focusing vaccination on urban areas might
save more lives more efficiently than focusing on
rural areas, because in urban areas there are more
person-to-person interactions, hence more trans-
mission of the virus, than in rural areas. However
this policy could leave the rural areas unprotected.
If the sole principle is to save most lives with given
resources, such forms of unfairness may be inevita-
ble. However, priorities should be devised in such
a way that unfairness is minimized where possible.
In the example above, this would support a more
proportionate distribution of vaccines over urban
and rural areas. This does not necessarily imply
that the vaccine must be given to equal portions of
both populations. Some modelling studies suggest
that directing limited vaccine supplies to children
would reduce virus transmission in communities
(9). If this is true, using such a strategy in urban and
rural areas would give both children and adults a
reasonable prospect of protection and thus strike a
reasonable balance between saving most lives and
equity. However, such modelling studies are based
on multiple assumptions and their outputs need to
be interpreted with caution.

Priority to worst-off: risks

The above considerations do not exhaust the impli-
cations of equity. Equity also supports giving pri-
ority to persons who are worst off (70). This idea
is one of the basic principles in Rawls’s egalitarian
theory of justice (77).

As mentioned earlier, normal health-care prac-
tices are often based upon egalitarian considera-
tions, giving priority to treating the patients who
are sickest. This principle is less obvious in the emer-
gency context of a pandemic where the population
at large needs to be protected. At the same time,
it would be problematic to focus all resources on
preventing illness, and leave untreated all persons
who become ill. Yet which persons could rightly
claim they are the worst off and should therefore
be given priority in rationing policies?

If priorities are set with the aim of saving lives
(and not more broadly maximizing welfare) then it
makes sense to restrict evaluation of people’s situ-
ations to issues that are relevant for the value that
is at stake, that is, their life. Persons who are worst
off from an economic point of view do not have a
stronger claim to be saved than any other. On the
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other hand, someone who is very ill has a stronger
claim to care than someone who is now, and may
remain, healthy. This supports prioritizing therapy
over prophylaxis in many cases; an argument which
is especially relevant in making decisions about anti-
viral treatment. For the same reasons, one might
argue that high-risk groups (e.g. the elderly; immu-
nocompromised patients) have a stronger claim
to protection than other persons. However, the
groups who will be at increased risk and the extent
of that risk will depend on the specific features of
the pandemic; these groups may differ from the
well-known risk groups for seasonal influenza.

The fair innings argument

There is a second way in which some people have
a stronger claim than others to have their lives pro-
tected, and this has to do with age and the oppor-
tunities they have already had in life. In this respect,
a child or young adult has a stronger claim to pro-
tection than an elderly person who has been able
to live a long life (72, 13). Put another way, death
at 80 years of age is not as bad as death at 40,
and death at 5 years of age is worse than at 40.
This leads to a specific account of fairness, known
as the fair innings argument. The basic egalitarian
principle is that institutions should promote equal-
ity of opportunity. Older persons will have had
many more opportunities in their life than persons
who die at young age and therefore, when we
can save some but not all, it is fair to save younger
people first. While the fair innings argument sup-
ports giving priority to saving the lives of the young
above the elderly, it does not specify age groups
or cut-off points for prioritization. Decisions about
where to draw the line will be based on availabil-
ity of resources. There are also completely different
(non-egalitarian) arguments for prioritizing children
and especially young adults. If society at large is at
risk, then from a utilitarian point of view it could
make sense to protect those groups that will be
most important for the sustainability and rebuild-
ing of society now and in the future (74). Moreover,
prioritizing young people might also be consistent
with the consequentialist approach to maximize life
years gained. Hence, there are reasonable justifica-
tions for giving priority to saving relatively young
people, but arguably such approaches will be con-
troversial in many societies.
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It is clear that egalitarian approaches can point
in completely different directions: some will give
priority to saving the elderly, assuming they run a
higher risk to severe disease and death than oth-
ers; other approaches will prioritize young persons,
given that they have not had the same opportuni-
ties of life as the elderly.

Reciprocity towards persons who accept risk
for the common good of saving lives

Special consideration should be given to the cir-
cumstances of health-care workers and others who
play an essential role in fighting the pandemic and
may do so in a situation in which they themselves
run a greater risk of being infected than those in
the general population (75). If health-care workers
who treat influenza patients, and also people who
clean contaminated spaces, run significant risks in
their work, they may have a very strong claim to
be protected against disease or to be treated in
the best manner possible when they get ill. Society
needs them to accept risks and therefore it would
be fair if society offered them protection which
might compensate for this increased risk. This
argument raises questions about scope; not only
which groups should be given special treatment
for reasons of fairness, but also what level of pro-
tection they can reasonably claim. Is the provision
of personal protective equipment (PPE) sufficient?
Or should they also have priority access to vacci-
nation or even pre-exposure prophylaxis? Priority
treatment if they get ill is justifiable and also pro-
vides a practical incentive for individuals to accept
increased risk of exposure.

This argument of reciprocity depends on wheth-
er, in the case of pandemic influenza, health-
care workers and other pandemic responders do
indeed run a significantly greater risk of infection
than other citizens. If there is an increased risk to
health-care workers, then reciprocity supports giv-
ing priority access to protection (vaccine, PPE, and
antiviral prophylaxis) in such a way that their risk
will be similar to that of other citizens. Based on a
similar rationale it may be appropriate to give pri-
ority treatment to health-care workers. However,
if influenza is spreading very easily within society,
there may be little or no increased risk of exposure
in hospitals. Moreover, if there is an increased risk
of exposure in hospitals, consistent use of PPE may
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reduce that risk to health-care workers to a level
that is similar to that of other citizens. In such cases,
the argument of reciprocity will not support further
priority health care for health-care workers.

However, there is also an independent (conse-
quentialist) argument for prioritizing health-care
workers and other pandemic responders as a
group to be protected; such a policy will contribute
to sustaining the health-care system, preventing
nosocomial spread of the infection, and otherwise
save the lives of people. This argument supports
giving health-care workers priority access to PPE,
post-exposure prophylaxis, and vaccination. It may
also support giving access to antiviral treatment if
they get ill as this would increase the chance that
they will recover and be able to continue their (life-
saving) work." This argument however is not a mat-
ter of fairness or equity.

2.5 Accountability: fair procedures,
public consultation, and trust

Even if there is consensus about efficiency and
equity as central moral principles for priority set-
ting, this will not take away moral conflict. Efficien-
cy and equity will clash in a number of cases, and
moreover, the principles themselves can be under-
stood in different ways. Given these controversies
and the grave impact on the lives of all, it is impor-
tant that decisions about priorities are legitimate
and trustworthy. Daniels and Sabin (4) emphasize
that setting limits to health care can only be legiti-
mate if rationing decisions are made on the basis of
fair and reasonable procedures. During a pandem-
ic, panic and anger may undermine trust in govern-
ment and health care, which would lead to further
problems in society. Clear and fair procedures that
also promote public justification of policies may
help to sustain trust and prevent public resistance
to some extent, even though the possibilities for
accountability during the pandemic may be limit-
ed. These procedures should at least consider the
following:

' Note that the reciprocity argument only applies to pandemic
responders who are at increased risk. The consequentialist
argument may apply to a much broader group of persons
who are important for saving the lives of others (including
vaccine producers and firefighters).
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1. Publicity

Decisions about the rationing of antiviral drugs,
vaccination, and medical care should be made pub-
lic. If decisions and justification are not public, peo-
ple have no reason to believe that priority setting is
done in a legitimate way. In most countries, pan-
demic preparedness plans are in the public domain,
yet much more needs to be done to inform the
public about policies and procedures, and the inev-
itability of controversial priorities.

2. Reasonableness

The rationale for the decisions should appeal to
reason and principles that are accepted as relevant
by people who are disposed to find terms of coop-
eration that are mutually justifiable. Obviously such
reasons should be as clear as possible. Public consul-
tations may help to develop arguments and hence to
strengthen justification and support for the policy.

3. Revision procedures

Decisions about priority should be revisable in the
light of new evidence or new arguments and the
public must be aware of this possibility. There should
be clear procedures for such revisions. A distinction
should be made between (a) revisions on the basis of
new clinical and epidemiological evidence and other
factual issues, and (b) revisions on the basis of ethics
or politics. The principles for priority setting should
be decided during pandemic planning; despite the
many uncertainties, it is possible to outline general
moral arguments for priority-setting in pandemic
preparedness plans. More importantly, the emer-
gency situation of a pandemic does not offer a
fruitful context for moral discussion and public con-
sultation. On the other hand, before a pandemic
many relevant clinical and epidemiological data will
not be available, and new evidence collected during
the pandemic will have implications for policies. For
example, if the primary strategy for using antiviral
drugs is to contain a local outbreak, new evidence
about the virus might clarify whether, and how, such
an objective can be attained.

4. Compliance regulations

From the point of view of fairness it is not only
important that fair policies, criteria and procedures
are developed, but also that these are complied
with. Hence, there should be clear regulations
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and authorities to promote, control and enforce
compliance.

One procedural strategy to avoid inequity and to
sustain trust in the professional ethics of health-care
workers is to separate clinical and allocation roles;
allocation is done by politicians and managers,
and physicians can focus on treating their patients.
Veatch (76) argues that, although this makes sense in
normal medical care, it does not in mass disaster sit-
uations where it is inevitable that health-care work-
ers will triage and select patients on site. Whether
such distinction of roles is possible in a pandemic is
not completely clear. Determining who should get
priority access to antiviral treatment, prophylaxis, or
vaccine should not be done by individual health-care
workers, but preferably at a national level; or at least
within institutions that are accountable in a demo-
cratic process. Eligibility criteria should be made very
clear (explained and justified) to the public and to
health-care workers. However, for triage in hospital
medical care this model may be less applicable. For
example intensive care specialists will have to select
patients on the basis of several factors; even if gen-
eral criteria are set on a national level, application of
such criteria will require professional assessment and
judgement in individual cases.

Given the importance of trust in allocation
procedures, and in government and health-care
institutions in general, there is a further issue that
requires careful consideration. Above it is argued
that priority should be given to sustain the (public)
health-care system and to prioritize prophylactic or
therapeutic antiviral treatment of health-care work-
ers. However, there are many more persons in roles
essential for sustaining public health and societal
life at large: members of government, police, key
persons in public health policies, military forces,
captains of industry, etc. Such persons might even
require ‘for the common good’ prophylactic treat-
ment with antivirals or first access to a new vaccine.
However, extreme caution should be exercised in
non-medical and non-public health criteria for pri-
ority setting. The more persons in essential roles
are given antiviral drugs for prophylaxis, the more
this creates possibilities for favouritism, abuse and
other inequities, which will further undermine pub-
lic trust in health services and policies.
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Antiviral drugs

3.1 Background, circumstances and
main questions

If there is no effective vaccine against pandemic
influenza, the main pharmaceutical option is the
use of antiviral prophylaxis and treatment. Antivi-
ral drugs affect the ability of an influenza virus to
replicate in an infected individual. In this way they
help to reduce both the spread of the virus within
an individual (and hence symptomatic disease) and
transmission of the virus to other individuals. Anti-
virals can be used to treat symptomatic patients;
timely treatment reduces the duration of disease by
one or two days on average. More importantly, it
appears to significantly reduce the chance that a
person will suffer the severe (including fatal) com-
plications during seasonal influenza (77, 18).

Antivirals can also be used for prophylaxis, either
pre-exposure or after exposure to an infected
patient. Pre-exposure prophylaxis should last as
long as the infection risk is present, plus 7-10 days
after the last exposure. Current recommendations
based on indirect evidence from seasonal influ-
enza stipulate that prophylaxis with oseltamivir for
periods of up to 8 weeks is considered safe (79).
Post-exposure prophylaxis should start as soon
as possible after exposure (a course of 7-10 days
with oseltamivir). Individuals receiving prophylaxis
may experience a mild or sub-clinical infection that
actively immunizes the person against the influenza
subtype (20).

Because supplies of antiviral drugs will be limited
and it will not be easy to increase production capac
ity when a pandemic arises, stockpiling in advance
is the only option for assuring an adequate supply
when the need comes (27). Decisions about the
size and use of antiviral stockpiles during the pan-

' http://www.who.int/csr/disease/avian_influenza/guidelines/
pharmamanagement/en/index.html
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demic should take into account the fact that pre-
exposure prophylaxis requires very large quantities
of antivirals and thus costs up to 30 times as much
as treatment stockpiles (22). Consideration should
also be given to the fact that a substantial number
of people who receive pre-exposure prophylaxis
might not have become infected even if they had
not received prophylaxis.

Given this background, several interrelated ethi-
cal questions arise for priority setting in preparation
and response to an influenza pandemic.

e Should antivirals be used for therapy or for
prophylaxis? (see 3.2).

e Should governments build stockpiles of antivi-
rals? How should such investments be related
to other health-care resources? Should private
purchase of antiviral drugs be prohibited if this
would undermine public health policies? (see
3.3).

e Which groups should be given priority access to
antiviral prophylaxis and treatment? (see 3.4).

3.2 The use of antivirals in a pandemic:
general objectives

If the key objective of pandemic preparedness
planning is to mitigate the effects of a new influ-
enza virus on human health and welfare (prevent-
ing morbidity, mortality and minimizing social
disruption), an important strategy is to slow down
the spread of the virus in order to gain time for
development and mass production of pandemic
vaccine. Theoretically, providing all persons within
a population with access to antiviral drugs as pre-
exposure prophylaxis could effectively contribute
to this goal. Prophylactic strategies for all persons
would obviously save most lives; prophylaxis for
high-risk groups only would still save a very large
group. However, this approach is not feasible in any
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country given the amount of drugs required. Fur-
thermore, unless a specific vaccine is available, such
populations would become vulnerable again once
prophylaxis is stopped. Moreover, if some countries
could afford building extremely large stockpiles,
this may reduce possibilities for other countries
(especially low- and middle-income countries with
less bargaining power) to purchase antiviral drugs
required for a reasonable minimum stockpile.
Hence, if some countries aim at maximum protec-
tion against pandemic influenza this will reduce the
possibilities for other countries to develop a very
basic stock of antivirals which might have been
otherwise used to treat needy patients, which is
unfair.

On the other hand, prioritizing antiviral drugs
for treatment of symptomatic patients can be well
supported on the basis of the moral framework dis-
cussed in section 2. Early symptomatic treatment
may prevent further transmission and hence create
individual benefits as well as public health benefits.
Moreover, assuming fixed expenditures on antiviral
drugs, symptomatic treatment will save more lives
(hence is more cost effective in this sense) than
prophylactic treatment of high-risk groups (22). By
preferring therapy to prophylaxis, priority is given
to treating persons who are in immediate need,
which can be well-defended from an egalitarian
perspective.

Giving priority to therapy does not imply that
preventive use of antiviral drugs is to be avoided
completely. Targeted mass prophylaxis at the source
of a new outbreak can have enormous effects on
global public health. It might at least delay further
spread of an early pandemic, and even contain the
outbreak of a new influenza virus at source (23,
24). Such efforts are essential for the protection of
public health throughout the world, and targeted
antiviral policies at the source of a pandemic should
be supported by all nations, and be coordinated by
WHO in collaboration with the nation involved.

If containment at the source fails to halt global
spread of the virus, national governments might
still further delay the spread by means of post-
exposure prophylaxis of persons (health-care work-
ers, household contacts, and others) who have had
close contact with the first persons introducing
virus into an area. This strategy also helps to sup-
port and sustain health-care facilities during the
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very first period of a pandemic. Prophylactic use
of antiviral drugs should however be limited and
should not reduce the supplies which are needed
(and reserved) for treating patients. In this way,
antiviral policies can create optimal protection of
public health and human life, while minimizing
unfairness.

3.3 Stockpiles and availability of
antiviral drugs

Several studies have indicated that in high-income
countries, stockpiling antiviral drugs for therapeu-
tic purposes can be cost effective or even cost sav-
ing (22, 25). This supports current policies in many
countries to create stockpiles. Many other countries
however will not be able to purchase antiviral drugs
at all, either because of the price or because of lim-
ited supplies and production capacities.

For an adequate global response to the threat
of a pandemic, sufficient production capacity and
access to antiviral drugs (affordable cost and dis-
tribution of resources) are essential. This applies to
governments in high- and low-income countries
alike, as well as to the pharmaceutical industry.
Meanwhile, it would be fair that wealthy countries
reserved parts of their antiviral resources for health
aid for the developing world. The expectation of
having access to antivirals might further motivate
less wealthy countries to develop or maintain ade-
quate surveillance capacities essential for global
public health. Pharmaceutical companies and gov-
ernments have a shared responsibility to improve
availability and affordability of antiviral drugs.
Mechanisms for increasing accessibility to antivirals
include allowing the production of generic formu-
lations of these drugs and technology transfers
from commercial parties to states.

Governments of low-income and middle-income
countries should also set clear priorities in order to
balance the use of scarce financial resources on
antiviral stockpiles with the use of resources for
improving basic health care to meet current prior-
ity needs of the population. The opportunity costs
of maintaining a stockpile are very high, and drugs
may expire before a pandemic occurs. Moreover,
prescription of drugs and monitoring patient com-
pliance requires a basic health-care infrastructure
that will be useful and important at all times. Many
countries should therefore give priority to creating
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and maintaining such health-care infrastructure
and not focus health-care resources to antiviral
stockpiling.

Finally, the availability of antivirals may further
decrease if persons and companies start creating
private stockpiles. If this undermines necessary
public health policies, governments have strong
reasons to interfere and prohibit private sale of
antiviral drugs. On the other hand, liberty-limiting
interventions can only be legitimate if public health
policies in such a country, including procedures and
policies for distribution of antiviral drugs, are well-
justified and fair.

3.4 Priority targets and groups

It is essential to maintain international (WHO)
stockpiles of antivirals for mass application as part
of a strategy for pandemic containment at the ini-
tial source. At a national level, countries will ideally
have their own stockpiles of antiviral drugs which:

e are sufficient to treat all citizens who develop
influenza symptoms; since the attack rate of
pandemic influenza is unpredictable, it is diffi-
cult to provide clear guidance on the optimal
size of an antiviral stockpile;

e allow for post-exposure prophylaxis (health-care
workers, household contacts) when pandemic
influenza is introduced in a population, aiming
to delay further spread of the disease;

e can support public health interventions or medi-
cal aid in countries that have no or insufficient
antiviral stockpiles.

Within a country, which groups should be given
priority for prophylaxis and treatment? On the basis
of the objectives and principles discussed in this
and the previous section, these priority groups can
be distinguished:

1. Post-exposure prophylaxis for health-care
workers
This may delay further spread and nosocomial
infection and therefore prevent breakdown of
the health-care system when used during the
first stage of local spread of pandemic influenza
in a newly affected country/area.

2. Treatment of symptomatic patients
If it is not possible to treat all symptomatic
patients with antiviral drugs, it will be necessary
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to assign priority groups among patients. The
principles of efficiency and equity support con-
sidering the following as priority groups:

e Patients in high-risk groups for severe disease
and death
Both the principle to save most lives and con-
siderations of fairness support priority antivi-
ral treatment for influenza patients at highest
risk of death, as this is likely to increase their
survival. This group will be identifiable only
after the pandemic has started.

e Patients that are also workers who have an
essential role in saving lives
Persons whose professional role is necessary
to save lives and those who are indispensable
for sustaining the health-care system can be
given priority because this can be expected to
maximize health benefits. This priority group
includes vaccine developers and health-care
professionals, and possibly decontamination
workers. Some subgroups may also be given
priority for reasons of fairness and reciproc-
ity if they run a disproportionate risk in their
efforts to fight the virus and save lives.

e Patients who are relatively young, i.e. chil-
dren and younger adults
The egalitarian argument of fair innings sup-
ports giving priority to saving the lives of
younger persons.

In times of drug scarcity it is tempting to treat more
patients with a decreased dose or shortened course
of antiviral drugs. There are insufficient data at
present, but such practice might prove less effec-
tive than standard therapy and facilitate the devel-
opment of drug-resistant virus strains, which are
harmful to treated patients and the public health.
Therefore the distribution of reduced doses among
a larger group should not be considered as a fair
and just response to scarcity, unless new scientific
evidence emerges to show that reducing the dose
will not reduce clinical benefit and not prompt
spreading of resistant viruses.
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Priority setting in therapeutic care

4.1 Background, circumstances and
main questions

For numerous patients antiviral treatment will not
be available, and even patients who have been
treated with antivirals might need other support-
ive therapies to respond to possible super-infec-
tion and/or respiratory distress. In a pandemic,
large groups of patients will require intensive care,
including mechanical ventilation, and far more will
at least need basic relief of symptoms. The number
of hospital beds, both in general wards and in
intensive care units will be insufficient, and it is
unlikely that patients who are admitted will recover
rapidly and be discharged. It is difficult to predict
the average duration of hospitalization of patients
suffering from pandemic influenza infection, as
it will depend on disease features that are as yet
unknown. For SARS patients, the average length of
hospital admission was 18 days in Singapore (26)
and 10.5 days in intensive care in Toronto (27). It
is clear that this will put immense pressure on the
health-care system, as the number of persons who
will develop serious respiratory problems, or other-
wise suffer from severe symptoms, will grow stead-
ily until the peak of the outbreak.

For several weeks or months, hospitals and med-
ical services of an affected area will be unable to
accommodate all health-care needs. In these cir-
cumstances it is inevitable that seriously ill patients
(potentially large numbers) will not get necessary
life-sustaining treatment or even basic relief of
symptoms. As in the case of scarcity of antiviral
drugs and vaccines, decisions about priorities must
be taken. Triage of hospital care — notably mechan-
ical ventilation — will however be much more dra-
matic, given that patients have acute and severe
needs. Patients who are excluded from mechanical
ventilation may die rapidly. Physicians and nurses
will face deep and tragic dilemmas. Which patients
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should be given priority? Can or should special beds
or departments for influenza be allocated, and how
should such allocations be weighed against the
availability of medical care for persons who suffer
from ‘regular’ diseases or accidents? Should triage
criteria apply only to withholding or also to with-
drawing medical care?

4.2 Objectives and principles

Triage involves ‘sorting’ patients into groups: some
are excluded from treatment, others are considered
eligible for treatment. Treatment and non-treat-
ment decisions are paramount in health care, and
often patients are excluded from (even life-sustain-
ing) treatment because the intervention is deemed
medically futile (28). However, in extreme scarcity,
exclusion criteria will be much more restrictive than
standards of medical futility and will also exclude
patients for whom treatment is still considered nec-
essary and useful.

Similar to judgments about medical futility, triage
decisions should be based upon professional stand-
ards that are publicly justifiable. In this way, contro-
versial and deeply troubling decisions are not left to
the discretion or subjective assessment of individu-
al caregivers. Priorities should be based upon gen-
eral triage criteria that are reasonably acceptable to
everyone. On the one hand this involves appeal to
the basic normative principles discussed previously;
maximization of health benefits (notably saving
lives) and equity. On the other hand, criteria should
be defined and specified on the basis of medical
evidence about health needs and factors which
determine the chance of recovery.

4.3 Triage of mechanical ventilation

In critical care, the primary focus is on saving lives
by responding to acute health crises. Triage deci-
sions aimed at saving the most lives with limited
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resources will give less priority to patients who are
expected to recover less easily. Although the impli-
cations of such decisions will be harsh and con-
troversial, the basic principle to save the greatest
number of lives possible can be reasonably justified
to anyone.

A first step in a fair and efficient triage system
is to exclude from treatment patients for whom
mechanical ventilation is not considered absolutely
necessary. Arguably such patients would not be
admitted to intensive care in normal times either.
From a medical point of view, all remaining can-
didates will be equally badly off; that is, all require
mechanical ventilation to survive.

A second step would be to formulate triage cri-
teria aimed at saving the greatest number. Such
criteria should be evidence-based where possible.
To date little work has been done in formulating
operational rules for triage in intensive care units in
times of pandemic emergency. Hick and O’Laughlin
(29) have presented several tiers of criteria (mostly
medical), which impose increasingly severe restric-
tions to access. The idea is that when application
of tier 1 criteria does not accommodate supply and
demand, triage need to be more restrictive, and
hence the stricter tier 2 criteria are applied in addi-
tion to tier 1 criteria. Tier 3 criteria are even more
restrictive. A different triage protocol, based on
the same underlying principle to use resources as
efficiently as possible, has recently been proposed
by Christian et al. (30). The latter protocol speci-
fies criteria that aim to exclude persons who have
a very bad prognosis even if treated, as well as
persons who may benefit from treatment but only
after intense use of resources and prolonged criti-
cal care that cannot be justified in a pandemic.

What if tiered criteria are not sufficient to
accommodate demand and supply?

Tiered criteria will not prevent situations where
several patients satisfy all criteria. One approach in
such a situation is to give responsible physicians dis-
cretion to make such decisions on the basis of their
medical assessment of the situations of all candi-
dates. This raises some problems. In the first place,
it will be difficult to avoid bias, subjective judg-
ments, or even prejudice. Even when choices are
solely based on relevant medical conditions (e.g. B’s
oxygenation status is lower than A’s, and therefore
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A's prospects are considered slightly better) this will
be rather arbitrary, especially if the choice has to be
made between two patients who could in theory
both be granted treatment based on the criteria for
eligibility. The differences between patients will be
too small to justify saving A and not B, and there-
fore such a choice can be neither clearly justified
on grounds of saving the largest number, nor on
fairness.

Two other approaches however can be justified
from a fairness point of view. The first is to save the
younger of two persons with comparable medical
conditions, on the grounds of the fair innings argu-
ment. Again however, this argument loses force
when age differences between candidates are very
small; although a 25-year-old has had more time of
life than a 24-year-old, the difference is too small to
justify saving the latter and not the former. A sec-
ond approach opts for procedural fairness; if there
are no relevant differences between two patients,
both should have an equal chance to receive life-
saving treatment. Such last-resort decisions could
be based upon a lottery or possibly a ‘first-in-line’
procedure.

Special treatment for patients with influenza-
related disease

There are two remaining issues concerning the
scope of triage procedures. The first is whether the
criteria and procedures apply to influenza patients
only, or to all patients who require mechanical
ventilation. Although there will be pragmatic rea-
sons for cohort care and special wards, and inten-
sive care departments might be designated for
influenza patients, scarcity will apply to all criti-
cal care departments. It would be unfair to treat
influenza patients differently from ‘regular’ criti-
cally ill patients. The same criteria and procedures
therefore apply to all patients. At the same time,
some regions and hospitals may face different lev-
els of scarcity, and, assuming that possibilities to
transport patients between hospitals and regions
will be limited, different hospitals and regions may
have different "tiers’ of criteria in place for choosing
who is eligible for admission versus who should be
treated at home.
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Withholding or also withdrawing treatment

A second issue is whether triage criteria must be
applied for decisions to withhold and to withdraw
mechanical ventilation. This is a controversial issue
because applying the criteria to withdrawing treat-
ment implies that patients for whom ventilation
could still be beneficial are extubated (although
they would be expected to have a small chance of
recovery within limited time) (30).! However, if the
criteria are not used for withdrawing patients, ICUs
may soon be full of patients whose conditions are
much worse than those of patients who need ven-
tilation and who fulfil the triage criteria. As a result,
the gap between supply and demand will grow
larger, forcing the hospital to apply further tiers of
criteria that are even stricter.

Is there a moral basis for not applying the triage
criteria to decisions about withdrawal of treatment?
Many physicians and other health-care workers may
feel they have a duty not to abandon their patients,
which means they can and should give priority
to patients for whom they have already accepted
responsibility.? Although there are good pragmatic
reasons for such special obligations in normal cir-
cumstances (for example they support relationships
of trust), in the context of a pandemic such consid-
erations are less appropriate. If very large numbers
of persons get infected and require care, health-
care workers can no longer prioritize patients who
are already commended to their care. They should
give equal attention to all who need it, and aim to
save as many patients as possible — which applies
to patients who are treated as well as to those who
wait to be treated. This supports applying triage
criteria to decisions to withhold and to withdraw
treatment. In the context of a pandemic, this means
that it could be justifiable to extubate a patient who
might still benefit from mechanically-assisted venti-
lation. This conclusion will be controversial in many
if not all societies. It might be that health-care pro-
fessionals and the public simply do not accept such

! Christian et al. (30) offer specific criteria for reassessment of
patients and withdrawal of critical care.

2 Note that the well-established thesis that there is no moral
difference between withholding and withdrawing treatment
is not the central issue here. That thesis normally applies to
decisions about futile or non-beneficial treatment. In the cur-
rent context however, treatment is not withheld because it is
considered futile for this patient, but because more patients
may be saved if this patient is not treated.
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decisions, even if these are rationally justified. An
efficient triage policy may then not be sustainable,
which could be a pragmatic reason for not applying
the triage criteria to withdrawal of life support.

4.4 Allocating hospital beds

Triage for eligibility of access to mechanically-assist-
ed ventilation raises clear and important dilemmas.
However, in large parts of the world there is no
intensive care available at all, neither in times of a
pandemic, nor in normal circumstances. There will
however be a shortage of supply of regular medical
care in the hospital as well. How should priorities be
set in allocating hospital beds? This topic is in a way
much more complex than allocating mechanical
ventilation. Withholding ventilation from someone
who needs it will normally lead to fatal complica-
tions within a short time. If a sick patient is not
given a regular hospital bed, the consequences are
not as clear and depend on the treatment and care
that can be offered when the patient is admitted.

What sort of care can be given to influenza
patients in a non-ICU setting? Apart from treat-
ment of bacterial super-infections, most forms of
treatment will consist of symptom relief: paraceta-
mol and other drugs to relieve pain and fever; intra-
venous rehydration; management of hypoxemia
and bronchospasm with medication, supplemen-
tary oxygen, and respiratory drainage. Patients may
feel so ill that they require help with feeding, etc.

There will however not only be pandemic influ-
enza patients; other diseases and accidents will be
as common as always. Many patients will still need
surgery, radiotherapy, heart treatment, orthopae-
dic treatment, psychiatric care, etc. Hence, there
will be a very broad range of different patients
requiring hospitalization, and, depending on avail-
able resources there will also be a broad range of
treatments that can be offered, although there
may be important shortages of supplies. All hos-
pital departments may face shortage of syringes,
intravenous equipment, antibiotics, and even clean
sheets and beds.

The maximizing principle for priority setting can-
not be applied easily in such circumstances. Deter-
mining which priorities will produce most effect will
be impossible, because the data that are needed to
compare the effects of completely different forms
of treatment in the special circumstances of a pan-
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demic are not available. Moreover, many inter-
ventions do not compete directly; hence it makes
little sense to compare the cost—effectiveness of
radiotherapy for certain cancer patients with pri-
mary care for influenza patients. Specialized wards,
equipment, and staff cannot easily be given a dif-
ferent task, and cancer patients may not be helped
by providing them with just a hospital bed and
basic supportive care.

However, some recommendations are sensible
and may find support on the basis of the maximiza-
tion principle and the principle of equity:

1. To save lives and sustain the health-care system
it will be important to prevent nosocomial infec-
tions where possible. This supports assigning
special wards or hospitals to influenza patients.
Arguably, an influenza pandemic will also require
the creation of a facility for the provision of basic
(non-specialized) supportive care and symptom
relief to influenza patients.

2. Patients should be treated and cared for at
home, by their family members, whenever pos-
sible. Patients who do not have family members
who can give them the care they need should
be given priority to non-specialized hospital care
and primary care beds.
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3. In some cases regular treatment for example
for a cancer patient, will be unsafe or insuffi-
ciently effective if the patient acquires influenza.
In some specialized departments or treatment
facilities (oncology, surgery, etc.) it may there-
fore be justified to give priority to non-influen-
za patients, and to postpone interventions for
patients who do develop influenza. However,
such a decision may be equally appropriate in a
non-pandemic context.

4. In a pandemic all hospital departments will face

scarcity and therefore need to set priorities more
strictly. Specifying criteria that aim at maximiz-
ing health benefits may be impossible (as noted
above). Setting priorities on the basis of medi-
cal need, giving priority to patients who are
worst off from a medical point of view, may be
more feasible. Hence, as in ‘normal’ health care
circumstances, there are good reasons for dis-
tributing hospital beds and medical care prima-
rily on egalitarian grounds, that is, to those who
need medical treatment most urgently.
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Vaccination

5.1 Background, circumstances and
main questions

In contrast to antiviral prophylaxis which provides
a protection limited in efficacy and duration, an
effective and safe vaccine would offer sustained
protection against infection as long as the vaccine
continues to match the circulating strains. Vaccina-
tion not only protects the vaccinated individuals
from becoming ill; if sufficient people are vaccinat-
ed this also reduces further transmission of the virus
within the population and hence prevents infection
and illness. Even if the vaccine is poorly matched to
circulating virus strains, it may have large effects at
a population level (24, 37).

It is however not expected that an appropriate
vaccine will be available to the public at least for the
first six months after the start of the pandemic, and
for large numbers of people this will be far too late.
Even when a vaccine has finally been developed
and approved, deployment will be incremental and
there will be insufficient production capacity to
accommodate the enormous demand worldwide.
Coordinated action is necessary to optimize avail-
ability of vaccines (32).

An effective vaccine against pandemic influ-
enza will be quite different from current vaccines
against seasonal influenza. Such newly-developed
vaccines raise concerns about safety and therefore
will be subject to strict regulations. The possibility
to streamline legal regulations for vaccine approval
if such a new vaccine may mitigate a devastating
pandemic is discussed briefly in section 5.3.

In contrast to antivirals and medical care inter-
ventions, influenza vaccination can only be applied
as a preventive measure. Therefore, the target
group consists solely of persons who have not yet
been infected. Persons who have been infected
with the pandemic virus strain and have recovered
from illness or only had mild disease will already
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have developed immunity and do not need vacci-
nation. Timely antiviral treatment of symptomatic
influenza patients does not obstruct such natural
immunization. However, even when the virus has
spread across the world for six months or more,
many persons will not yet be immune, and for them
vaccination (if available) will offer the best form of
protection.

A second important difference is that vaccine
supply, in contrast to antiviral drugs and medical
care, will increase over time. Some high-income
countries will aim to produce or purchase suf-
ficient vaccines for all target groups, but not all
groups can be vaccinated at once. Two doses may
be needed to gain immunity in a totally naive pop-
ulation," although the use of adjuvant may allow
the use of a single dose. The ethical question is
then which groups should receive vaccine first and
which groups (several weeks or months) later. In
low-income countries supplies will be severely lim-
ited and the ethical problems of prioritizing which
groups should receive vaccine will be more analo-
gous to those in the previous chapters.

5.2 Ethical considerations for
vaccination priorities

In the previous sections it has been argued that giv-
ing priority to persons who are at high risk of death
if infected can be justified from the point of view of
saving most lives and from considerations of equity.
In the case of vaccination however, other priorities
may also be efficient and fair, or even preferable on
grounds of equity.

First, vaccination programmes may have an
impact on virus transmission, yielding health ben-
efits that go beyond the benefits for vaccinated
persons. Some modelling studies suggest that vac-

' If no cross immunity with influenza viruses previously and re-
cently circulating in human populations
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cination of specific groups who play an important
role in transmission, for example children, could
have an impact on virus spread (9) (see also sec-
tion 2.4). However, the results of these studies
must be considered with caution as they are based
on a range of assumptions which may not apply in
reality. Moreover, a strategy of vaccinating groups
important in transmission might save fewer lives
than vaccination of groups who are at highest risk
of death from influenza. However, vaccination that
effectively prevents virus transmission offers pro-
tection that is beneficial to all persons (high or low
risk alike) in a population.

Second, as argued above (see section 2.4), an
egalitarian approach would favour persons who
are the worst off. It is not obvious that persons
who are healthy now, but would be at high risk
of death if they got ill, are to be considered to
be worse off now and therefore have a stronger
claim to vaccination. In a pandemic everyone (also
persons in low-risk groups) faces the risk of devel-
oping influenza and may experience severe, even
lethal complications. It would be unfair if persons
at some risk are not given access to vaccination at
all only because others run an even higher risk of
lethal disease if they become infected. Moreover,
vaccination of persons at high risk may result in
them being even better off than persons in low-risk
groups and hence it is not obvious that prioritizing
them would be fair.

From the point of view of fairness, some argue
that the most equitable approach could be a
weighted lottery, in which all persons participate,
but where higher risk increases one’s chance of
being vaccinated. In such a way, the chances of
surviving the pandemic could be spread more equi-
tably (33, 34). Many pragmatic reasons may count
against applying lottery procedures for life-protec-
tive interventions, and certainly it would be difficult
to assign weights fairly.

A different approach would be to take into
account that — at least in some countries — the sup-
plies of vaccine will increase over time. Although
persons at highest risk may not have a stronger
claim than others on vaccination per se, their need
for protection is more urgent. Hence they have a
stronger claim to be vaccinated first, assuming
that others can be vaccinated later. Setting priori-
ties over time may be a reasonable alternative to a
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weighted lottery. In short, if the increasing supplies
of vaccine will be sufficient to vaccinate all persons
in a population within a limited time, then it is rea-
sonable to vaccinate high-risk groups first. If it is
clear that not all can be vaccinated, fairness may
require different vaccination priorities.

Third, there are also egalitarian (fair innings) argu-
ments for giving priority to children and younger
adults (see also section 2.4). If young persons get il
and die, then vaccination protects their chances to
live a reasonable life-span and have their fair share
of opportunities in life. This supports decisions to
consider children as a priority group, but it might
also give reasons to prioritize younger adults above
the elderly. Assuming that the elderly will be at high
risk, this direction might well conflict with consid-
erations in the previous paragraph.

Finally, health-care workers and other life-savers
who are still not immune when a vaccine becomes
available may be given priority access because that
will produce indirect health benefits. Vaccination
prevents both severe and mild disease and will
therefore protect health-care workers so that they
can continue their important work in a health-care
system that is already under severe pressure.’

5.3 Research and safety considerations

Developing a vaccine against pandemic influenza
is of crucial importance. An effective and usable
vaccine will however be quite different from cur-
rent vaccines against seasonal influenza. It will be
necessary to induce sufficient immune response
with a vaccine dose as small as possible. Research
and development will be needed to design more
potent and effective vaccines, inducing protective
responses after one dose only (so that more people
can be vaccinated than if more injections per per-
son are needed) and/or inducing broad spectrum
and long-lasting immunity against both seasonal
and pandemic influenza strains (32).

The use of a new vaccine type raises moral and

' It is less clear that such vaccine priority can also be based on
reasons of reciprocity (cf. 2.4). If health-care workers, while
working for the common good, face disproportionate risk of
infection, reciprocity supports giving them priority access to
protection, in order to compensate for the increased risk. It
would be unfair if their risk is higher than that of other, com-
parable citizens. However, fairness will not support reducing
their risk far below that of other citizens — which is what ef-
fective vaccination might do. [Murphy R. Ethics in the coming
plague: the distribution of pandemic influenza vaccine. Mas-
ter's Thesis. Utrecht: Ethics Institute, 2006].
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regulatory issues about safety. What side-effects
would be acceptable? Given the potential effects
of vaccination on the spread of pandemic influenza
and on mortality, even a relatively high frequency
of side-effects, or the occurrence of some harmful
effects, may still be acceptable. Evaluation of risks
will however not be a simple calculation of aggre-
gation of harms and benefits. For example, if there
are concerns about the safety of a new vaccine, it
will be problematic to vaccinate children for the
common good (as argued in the previous section). If
there is significant risk associated with the vaccine,
it is unfair to vaccinate children to protect the pop-
ulation at large, especially given that most children
will not be able to consent to vaccination. Argu-
ably, although vaccine side-effects may be justified
more easily in a pandemic, the safety requirements
for a vaccine will be very strict, if only because, like
in normal times, vaccination programmes will not
be successful if people do not trust the safety of
the vaccine (35).
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There will also be many legal and regulatory
issues before a new vaccine can be used to protect
populations. If harmful effects are accepted more
easily during a pandemic, it might be unfair to hold
vaccine producers liable for all such effects. Hence,
clear arrangements are necessary, if only to encour-
age producers to develop vaccines. A second issue
concerns the approval of a new vaccine. All persons
have a shared interest in regulatory policies that
enable vaccine producers to bring effective and
safe vaccines to the market as soon as possible.
This should not preclude thorough assessment of
vaccine safety. On the other hand, vaccine approval
regulations throughout the world could be further
harmonized and streamlined. Ideally formal approv-
al of a vaccine in the United States of America for
example, would be sufficient for approval in Europe
as well, and vice versa.
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Conclusions

General

In preparing for a pandemic, governments and pub-
lic health institutions should develop criteria and
policies for allocation of medical resources. These
should take the following principles into account:

e Efficiency or utility: maximizing health ben-

efits with given resources, preferably (although
not necessarily) in terms of saving most lives.

Equity: giving equal weight to equal claims of
persons. This implies that group favouritism and
other forms of discrimination must be avoided. It
also supports giving priority to groups who are
worst-off, notably those at highest risk for influ-
enza-related death, and it may also support giv-
ing priority to persons who are relatively young.
Equity and efficiency will often conflict. The con-
troversies in applying these principles underline
the need for accountability.

Accountability: having fair and reasonable
procedures for justification, public consultation,
and enforcement of compliance. One important
mechanism to ensure accountability is to specify
general rules for priority setting that are publicly
justifiable, and avoid case-by-case decisions dur-
ing the pandemic to the extent possible.

If priority access to health protection or therapy is
envisioned for some groups, this should be stated
clearly and should be subject to discussion. For
example, a government may wish to prioritize
access to the following groups:

* Preventive measures (PPE, antiviral chemo-
prophylaxis, vaccination) for professionals such
as health-care workers who are involved in sav-
ing the lives of many others. This helps to sustain
health-care functions and prevent nosocomial
infections. The group of life-savers could also
include vaccine developers and other profes-
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sionals who are necessary in response to the
pandemic. However, this argument to prioritize
life-savers can inflate rapidly and may also be
easily abused at the cost of vulnerable groups.
Governments should be very reluctant to broad-
en such criteria.

Persons who are at high-risk of developing
severe complications and dying from influenza,
who therefore would have a stronger claim (if
they get ill) to antiviral treatment, access to hos-
pital beds and to vaccination with the pandemic
vaccine (once available), compared to persons
who are at lower risk and for whom these inter-
ventions are less crucial for survival.

Therapeutic and prophylactic measures for
those who have enjoyed fewer life years, on the
ground of the fair innings argument. However,
since this argument will be controversial it should
only be adopted after extensive public consulta-
tion, and only if other prioritization criteria are
insufficient.

Antiviral drugs

If a new pandemic influenza virus subtype is detect-
ed early, i.e. while its spread is still very localized,
there may be a role for deployment of international
(WHO) stockpiles of antivirals as part of a strategy
for rapid containment by interrupting transmission
or delaying further spread. These stockpiles are
intended for use in treatment and mass prophylaxis
in populations in close proximity to the source, in
addition to implementation of social distancing and
quarantine measures (36).

Once a pandemic virus is spreading globally,
countries should use antiviral stockpiles primarily for
treatment of patients and avoid massive pre-emp-
tive prophylactic use at a national level. In their deci-
sions about the magnitude of antiviral stockpiles and
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their application, governments should also support
low-income countries that may not be able to afford
antiviral drugs.

Within a country, a number of priorities for the
use of antiviral drugs can be considered:

1. Post-exposure prophylaxis for health-care
workers at the beginning of the pandemic,
after exposure to the very first cases in the coun-
try. This may both reduce the risk of nosocomial
infection and prevent the health-care system
from breaking down during the first stage of the
pandemic.

2. Antiviral treatment of all symptomatic
patients
If it is not possible to treat all symptomatic patients
with antiviral drugs, it will be necessary to assign
priority groups among patients, such as:

® Patients who are also workers with an essen-
tial role in saving lives, because this increases
the chance that they will recover and contin-
ue their work.

e Patients belonging to groups at high-risk of
severe disease and death, because for them
treatment is more urgent, and this may save
most lives.

e Patients who are relatively young, i.e. chil-
dren and younger adults. The egalitarian
argument of fair innings supports giving pri-
ority to saving the lives of younger persons.
Such a policy may be more controversial than
others, yet it may be one approach among
others, especially where antiviral drugs are
extremely scarce.

Medical care for patients

Most influenza patients will require (at least) basic
medical and nursing care and relief of symptoms,
some of them in hospital and intensive care units.
Providing this care will require adequate primary
care facilities and infrastructure, which may not
be available in low-income countries, especially in
rural areas. Developing and maintaining health-
care infrastructures for primary care is therefore a
major priority for pandemic preparedness in those
contexts. Moreover, such investments will be bene-
ficial for the population irrespective of a pandemic.

In critical care, the primary focus is on saving
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lives by responding to acute health crises. Triage
decisions aimed at saving the most lives with lim-
ited resources may give lower priority to patients
who are expected to recover less easily. Triage can
be done by developing several tiers of successively
stricter medical criteria for determining eligibility for
treatment. Yet, even when the most restrictive crite-
ria are applied, there will be situations where there
are two or more patients eligible for one intensive
care bed or for specific equipment (e.g. ventilator).
It is therefore essential to develop fair and explicit
standards for choosing between patients in such
situations. The fair innings argument will be one of
the few justified grounds for making decisions in
such a context, hence it might be appropriate to
choose between patients with comparable medical
conditions by giving priority to the patient who is
significantly younger. Eligibility criteria should apply
to all diseases for which resources might be limited,
not just to influenza-related illness. Criteria should
include standards for withholding or withdrawing
life-sustaining treatments. Other possible mecha-
nisms include giving all eligible patients an equal
chance of treatment (i.e. a lottery).

It is difficult to specify clear guidelines for allo-
cating non-ICU hospital beds and medical care on
the basis of the general principles of efficiency and
equity. Equity supports prioritization according to
medical need. Some practical recommendations
include avoiding nosocomial infections by creat-
ing special departments for influenza patients and
giving persons without support of family or neigh-
bours priority access to basic care facilities.

Vaccination

There are several reasonable, though some-
times competing directions for priority setting in
vaccination:

e Prioritizing health-care workers and other life-
savers helps to sustain the health-care system
and produces indirect (health) benefits.

e Vaccinating groups of people known to be cen-
tral to spreading infection (e.g. children of school
age if pandemic influenza spreads with the
same pattern as human seasonal influenza) may
be most effective in reducing transmission and
hence in reducing the attack rate. This approach
may not save most lives, but it does offer all per-



I. EQUITABLE ACCESS TO THERAPEUTIC AND PROPHYLACTIC MEASURES

sons (who are not yet immune) within a popula-
tion a prospect of benefit.

Vaccination is most urgent for persons who are at
highest risk of death from influenza once infect-
ed. Epidemiological studies during the pandemic
will indicate such highest-risk groups. The risk of
death once infected may differ by country and
depend on socioeconomic status, age, under-
lying conditions, and availability of health care.
For persons at increased risk of death if infected,
vaccination is more urgent than for others, but
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it is unfair to vaccinate only these people if not
all others can be vaccinated. If increasing sup-
plies of vaccine will be sufficient to vaccinate all
eligible persons in a population within a limited
time, then it is reasonable to vaccinate high-risk
groups first.

If it is impossible to vaccinate all eligible persons
within limited time, fairness may require differ-
ent priorities. One approach could then be to
follow the fair innings argument and prioritize
children and young adults.
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Introduction

Public health measures, both pharmaceutical and
non-pharmaceutical, can be important mecha-
nisms for protecting a population’s health during
a pandemic. However, these measures can impose
significant burdens on individual rights (e.g. auton-
omy, privacy, and liberty) and economic and social
welfare (e.g. trade, tourism, and business).

This paper presents a framework based on ethics
and human rights for evaluating the use of public
health measures in response to a pandemic. After
presenting general ethical principles and human
rights obligations, the paper focuses on describing
the types of public health interventions that might
be used during a pandemic and the ethical issues
these interventions raise. It then outlines ethical
principles that countries should consider in using
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these interventions, mitigating factors that might
make such principles difficult to apply and practical
solutions that take these factors into account.

Ethical considerations are also presented in rela-
tion to veterinary measures that might be imple-
mented during the pandemic alert period when
influenza viruses usually affecting only animals are
thought to create a risk of disease in humans.

Given the globe’s diversity of economic resourc-
es, governance structures, and cultural norms, it
is unreasonable to assert that there is one set of
ethical ideals that must guide the implementation
of all public health measures. Moreover, even with
the best ethical aspirations, the crisis situation cre-
ated by a pandemic will put enormous strains on
the best laid plans.
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An ethics and human rights framework

National and global strategic plans take a variety
of forms, but share a common set of tools for pre-
venting the spread and mitigating the impact of a
new influenza pandemic. Many of the barriers to
effective interventions are technical and have been
thoroughly discussed elsewhere (7). This paper
focuses on the formidable ethical challenges that
have not previously received sufficient attention (2,
3). Many countries have developed plans for com-
bating pandemic influenza, but the vast majority
do not mention ethical issues; those that do fail to
take a comprehensive approach.

Pandemics can be deeply socially divisive, and the
political response to these issues not only impacts
public health preparedness, but is also important
to a good and decent society. In addition, there
are circumstances in which public health measures
implemented in response to a pandemic threat or
actual event (e.g. non-voluntary isolation, quaran-
tine, movement restrictions, rationing) may impose
significant restrictions on individual liberty. There-
fore, it is particularly important to show respect for
ethical principles and international law, especially
human rights law, when developing national poli-
cies for pandemic influenza. This section sets out
the relevant ethical and human rights principles
that should be considered when planning to com-
bat a highly pathogenic influenza outbreak.

1.1

The basic characteristics of human rights are that
they are inherent in all human-beings; they are
universal, so that people everywhere in the world
are “rights-holders;” and they impose significant
duties on the state (4). State duties encompass the
obligation to respect so that states do not interfere
directly or indirectly with the enjoyment of human
rights; protect so that states take measures to pre-
vent private actors from interfering with the rights;

International human rights
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and fulfil or facilitate so that states take positive
measures (e.g. legislative, budgetary, and promo-
tional) to enable and assist individuals and com-
munities to enjoy rights. Basic human rights are
protected under international law so that a state
can no longer assert that systematic maltreatment
of its own nationals is exclusively a domestic con-
cern (5).

The main sources of human rights law are the
Universal Declaration of Human Rights (UDHR) (6),
two international covenants on human rights (the
International Covenant on Civil and Political Rights
(ICCPR) (7) and the International Covenant on Eco-
nomic, Social, and Cultural Rights (ICESCR) (8)).
The United Nations (UN) has promulgated numer-
ous treaties dealing with specific human rights vio-
lations including racial and gender discrimination,
the rights of the child, genocide, and torture (9,
10, 11, 12). Human rights are also protected under
regional systems, including those in Europe (73),
Africa (74), and the Americas (75).

The Universal Declaration of Human Rights
(UDHR)
The UDHR, adopted in 1948, identified specific
rights and freedoms that deserve promotion and
protection. The UDHR was the organized interna-
tional community’s first attempt to establish “a
common standard of achievement for all peoples
and all nations” to promote human rights (6, Pre-
amble). The UDHR represents a milestone in the
struggle of humanity for freedom and human dig-
nity, stating that human rights are self-evident, the
"highest aspiration of the common people (6, Pre-
amble).” Article 1 proclaims: “All human beings are
born free and equal in dignity and rights.”

The Universal Declaration is not a treaty, but a
resolution with no explicit force of law. Neverthe-
less, its key provisions have so often been applied
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and accepted that they are now widely considered
to have attained the status of customary interna-
tional law (76). The UN General Assembly has
declared that the principles embodied in the Uni-
versal Declaration “constitute basic principles of
international law.”(77) Moreover, it has “acquired
a moral and political authority equal to that of the
(United Nations) Charter.”(718) In any event, the
Declaration has inspired and influenced many inter-
national conventions and is reflected in national
constitutions, legislation, and in the decisions of
national and international tribunals.

Most relevant to the ethics of public health inter-
ventions, the UDHR provides that all people have:
the right to freedom from arbitrary arrest, deten-
tion, or exile (6, article 9); the right of movement
and residence within and between the borders of
each state (6, article 13), and the right to freedom
from discrimination. While the UDHR served as the
preliminary description of rights, two binding cov-
enants followed.

International Covenant on Civil and Political
Rights (ICCPR) & International Covenant on
Economic, Social and Cultural Rights (ICESCR)
Both the ICCPR and the ICESCR were adopted in
1966 and entered into force in 1976. The ICCPR
imposed an immediate obligation “to respect and
to ensure” civil and political rights. A sister cove-
nant, the ICESCR, requires state parties:

to take steps, individually and through international
assistance and co-operation, especially economic and
technical, to the maximum of its available resources,
with a view to achieving progressively the full reali-
zation of the rights recognized ... by all appropriate
means, including particularly the adoption of legisla-
tive measures.

The language of “progressive realization” and
“maximum resources” may have been inserted
because economic and social rights typically require
greater funding and more complex solutions than
civil and political rights. Still, the Committee on
Economic, Social and Cultural Rights, established
by the ICESCR, made it clear that states parties
do have immediate obligations; “steps” towards
the goal of full realization “must be taken within
a reasonably short time.” States parties have “a
minimum core obligation to ensure the satisfaction
of ... each of the rights.” The Committee also said

35

that states parties should immediately implement
legislation and judicial remedies to ensure non-dis-
crimination in the exercise of economic and social
rights (Art. 2(1)) (79).

These covenants provide a number of rights that
are relevant to the implementation of public health
interventions: the right to freedom from cruel,
inhuman, or degrading treatment or punishment;
the right to freedom of movement and residence;
the right to freedom from arbitrary detention; and
most notably the right to health.

The right to health encompasses the internation-
al obligation for all nations to promote and protect
the health of its civilians, especially by facilitat-
ing access to basic health-care services. The right
to health is, however, not equivalent to a right to
health care nor is it an absolute right. It must be
evaluated against both the means available to the
state and the biological and socioeconomic char-
acteristics of the individual concerned (20). Fur-
thermore, the right to health cannot be seen in
a vacuum; it depends on the realization of other
human rights such as the right to life, the right to
privacy and the right to non-discrimination. The
right to health thus encompasses a broad spectrum
of socioeconomic factors and has to be extrapo-
lated to the underlying determinants of health such
as hygiene, housing, environment, and clean drink-
ing water (20).

Regional Conventions: European Convention
on Human Rights and Fundamental

Freedoms and its Protocols (ECHR), American
Convention on Human Rights and the Banjul
Charter on Human Rights and People’s Rights
The European Convention on Human Rights and
Fundamental Freedoms and its protocols (“Euro-
pean Convention”) (713), the American Convention
on Human Rights (“American Convention”) (75),
and the Banjul Charter on Human Rights and Peo-
ple’s Rights (“Banjul Charter”) (74) identify many of
the same rights and liberties as the Universal Dec-
laration. Public health measures could violate the
right to privacy (73, 15), the right to be free from
inhumane or degrading treatment (73), the right to
freedom of movement (73), and the right to be free
from discrimination (73).
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1.2 Valid limitations on human rights

Human rights have transcending value, but inter-
national law does allow restrictions when neces-
sary for the public good. Under the UDHR, the
sole purpose for the limitation of rights is to secure
“due recognition and respect for the rights and
freedoms of others and of meeting the just require-
ments of morality, public order and general welfare
in a democratic society” (6, Art. 29(2)). States may
not “perform any act aimed at the destruction of
any of the rights and freedoms” proclaimed in the
Declaration (6, Art. 30).

The two covenants diverge in their treatment of
permissible derogations and limitations. ICCPR’s
most fundamental guarantees are so essential as to
be absolute and no state, even in a time of emer-
gency, may derogate from them. ICCPR, however,
allows states parties “in time of public emergency
that threatens the life of the nation” to suspend
most other civil and political rights (7, Art. 4). The
state must officially proclaim the public emergency
and cannot engage in discrimination. The principal
conditions for restraints on civil and political rights
are that they must be prescribed by law; enacted
within a democratic society; and necessary to
achieve public order, public health, public morals,
national security, public safety, or the rights and
freedoms of others (7). However, states parties
may not impose restrictions aimed at the destruc-
tion of rights or their limitation to a greater extent
than provided in the Covenant (Art. 5(1)) (27).

The Siracusa Principles

Conceptualized in 1985 at a meeting in Siracusa,
Italy, the Siracusa Principles are widely recognized
as a legal standard for measuring valid limitations
on human rights (22). The Principles make clear that
even when the state acts for good reasons it must
respect human dignity and freedom. Echoing the
language of ICCPR, the Siracusa Principles require
that state limitations must be: in accordance with
the law; based on a legitimate objective; strictly
necessary in a democratic society; the least restric-
tive and intrusive means available; and not arbitrary,
unreasonable or discriminatory. International tribu-
nals have relied on the Siracusa Principles to require
states to use the least restrictive measure necessary
to achieve the public health purpose (23, 24).

It is far more difficult to think about legitimate
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limitations on economic, social, and cultural rights.
ICESCR permits

such limitations as are determined by law only in so
far as this may be compatible with the nature of these
rights and solely for the purpose of promoting the
general welfare in a democratic society (Art. 4) (25).

Since the ICESCR includes a “right to health,” one
can conceptualize any measures necessary to attain
health protection for the population as valid limita-
tions on other rights. For example, the Covenant
requires states parties to take steps to prevent,
treat and control epidemic, endemic, and occupa-
tional diseases (8, Art. 12(2) (c)). Thus, compulsory
measures such as vaccination, treatment, or isola-
tion would be permitted only if necessary to pro-
tect the public’s health.

1.3 Public health ethics

International human rights principles stress the
importance of individual rights and freedoms, but
make it clear that these freedoms can be restrict-
ed when the public’s health is threatened. Striking
this balance between the individual and the collec-
tive can be a difficult task, especially under condi-
tions of scientific uncertainty and crisis. Therefore,
it is important to articulate the values of public
health ethics that should influence pre-pandemic
planning.

Public health necessity

Public health powers are exercised under the theo-
ry that they are necessary to prevent an avoidable
harm. Early meanings of the term “necessity” are
consistent with the exercise of police powers: to
necessitate was to “force” or “compel” a person to
do that which they would prefer not to do, and the
“necessaries” were those things without which life
could not be maintained. In order to justify the use
of compulsion, government must therefore act only
in the face of a demonstrable health threat. The
public health officials must be able to prove that
they had “a good faith belief, for which they can
give supportable reasons, that a coercive approach
is necessary”(26).

The standard of public health necessity requires,
at a minimum, that there must be a reasonable
basis for believing that the subject of the com-
pulsory intervention actually poses a threat to the
community. In the context of infectious diseases,
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for example, public health authorities could not
impose personal control measures (e.g. mandatory
physical examination, treatment, or isolation) unless
the person was actually contagious or at least there
was reasonable suspicion of contagion. While this
standard is obviously resistant to precise definition,
it is important that countries clearly delineate what
criteria for suspicion will be used and provide pro-
cedural safeguards.

WHO and other international organizations play
the role of international arbiter providing advice on
determinations of public health necessity, reasona-
bleness of measures, proportionality, and other rel-
evant criteria.

Reasonable and effective means

Under the public health necessity standard, govern-
ments may act only in response to a demonstrable
threat to the community. The methods used, more-
over, must be designed to prevent or ameliorate
that threat. In other words, there must be a reason-
able relationship between the public health inter-
vention and the achievement of a legitimate public
health objective. Even though the objective of the
legislature may be valid and beneficent, a public
health intervention must be an effective means of
combating the public health threat. A policy that
entails personal burdens and economic costs is only
justified if the government can demonstrate that
there is a reasonable chance of protecting the pub-
lic's health (27). Because it is extremely difficult to
exactly define “reasonable chance” for all poten-
tial situations, the government has an obligation to
engage in ongoing evaluation of the public health
intervention and its effectiveness.

Proportionality

The public health objective may be valid in the sense
that a risk to the public exists, and the means may
be reasonably likely to achieve that goal — yet a pub-
lic health regulation is unethical if the human burden
imposed is disproportionate to the expected benefit.
Public health authorities have a responsibility not to
overreach in ways that unnecessarily invade person-
al spheres of autonomy. This suggests a requirement
for a reasonable balance between the public good
to be achieved and the degree of personal inva-
sion. If the intervention is gratuitously onerous or
unfair it will overstep ethical boundaries.
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Distributive justice

This ethical principle requires that the risks, ben-
efits, and burdens of public health action be
fairly distributed, thus precluding the unjustified
targeting of already socially-vulnerable populations.
Beauchamp and Childress view distributive justice
as the “fair, equitable, and appropriate distribution
in society determined by justified norms that struc-
ture the terms of social cooperation” (28).

In the context of public health, the principle
requires that officials act to limit the extent to
which the burden of disease falls unfairly upon the
least advantaged, and to ensure that the burden
of interventions themselves is distributed equitably
(29, 30). Thus, in the exercise of compulsory pow-
ers, distributive justice requires a fair allocation so
as not to unduly burden particularly vulnerable
populations. Distributive justice has been viewed
as being so central to the mission of public health
that it has been described as its core value; as
Beauchamp has said “The historic dream of public
health...is a dream of social justice” (37).

Distributive justice does not merely require a fair
allocation of risks and burdens. It also recognizes
that public health often distributes benefits such as
vaccines, treatment, or other services. Problems of
the fair allocation of benefits arise under conditions
of scarcity, where there is competition for resourc-
es. This might occur, for example, with a scarcity
of medical treatment in the midst of an influenza
pandemic.

Trust and transparency

Public health officials have the responsibility to
involve the publicin the process of formulating pub-
lic health policies as well as to explain and justify
any infringement on general moral considerations.
Public health officials should honestly disclose rel-
evant information to the public. Accordingly, citi-
zens should have the right to request and receive
information, and their input should be solicited (26,
27,32).

The need for transparency stems in part from
the government’s ethical imperative to treat citi-
zens with respect, by offering reasons for policies
that infringe moral considerations (32, 33). Trans-
parency is also essential to create and maintain
public trust and accountability (32). Openness and
accountability are important to public health gov-
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ernance because of their intrinsic value and capacity
to improve decision-making. Citizens gain a sense
of satisfaction by participating in policy-making
and having their voices heard. Even if the govern-
ment decides that personal interests must yield to
common needs, the individual feels acknowledged
if he/she is listened to and his/her values are taken
into account.

Transparency also has instrumental value
because it provides a feedback mechanism — a way
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of informing public policy and arriving at more
considered judgments. Open forms of governance
engender and sustain public trust, which benefits
the public health enterprise more generally. With-
out public support and the voluntary cooperation
of those at risk, coercive public health interventions
would be difficult to achieve. The public must be
able to trust that their government is acting in their
best interests.
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General ethical themes

2.1 Community participation

WHO's constitution of 1948 states that “Informed
opinion and active cooperation on the part of the
public are of the utmost importance in improving
health” (34). Community participation in pandemic
preparedness and response is critically important.
The ethical principles of trust and transparency
require that the public be involved in decisions that
will affect it. During a pandemic many actions taken
will impose losses on members of society, in terms
of both money and autonomy. Similarly, actions
not taken will leave society at risk of disease. Bal-
ancing the risks of action and the risks of inaction
will require education of, and input from, the pub-
lic in whose name public health policy-makers act.
This will help to ensure that the policies ultimately
adopted are well-suited to local circumstances and
values.

At the national level, community participation
includes advocacy, delivery of services, cost-sharing
and support to patients. Each person should have
the opportunity to contribute to public discourse
and thus must be adequately informed so that they
are able to participate and are not treated simply
as members of the population to be “managed”
by the authorities. Priorities need to be identified
based on fundamental requirements in a communi-
ty, its expectations and financial capacity. Thus, an
ethically-appropriate policy in one country, or even
one city, may be ethically inappropriate in another,
due to varying norms and benefits from, or losses
imposed by, an intervention.

Community participation has a positive impact
on the success of project development and imple-
mentation, on the promotion of a sense of respon-
sibility, and can even reduce alienation among
socially excluded groups (33). Time and resource
constraints may considerably complicate communi-
ty outreach programmes during a pandemic. Con-
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sequently, government must gain the public’s trust
by providing adequate and accurate information
well in advance. Of course, some issues will devel-
op very quickly or unexpectedly during a pandemic,
precluding advance information. In this case, gov-
ernment should provide the necessary information
as quickly as possible, and community involvement
in decision-making should be as great as the cir-
cumstances of a situation allow. When expediency
does not allow full involvement by the communi-
ty before policies are enacted, a post-enactment
review process is particularly important to ensure
transparency and accountability and should incor-
porate community involvement.

2.2 Evaluation of effectiveness of
interventions

In the event of a pandemic, the use of all possible
intervention strategies must be considered because
the effectiveness of a specific intervention is dif-
ficult to predict and evaluate. Which measure or
combination of measures works best at each stage
of the pandemic is a key question. For a number of
reasons this is difficult to answer. First, evidence of
effectiveness is often historical or anecdotal, with
few controlled or systematic studies (35). Second,
an intervention’s effectiveness depends on the
transmission pattern of the pandemic, which can-
not be fully understood in advance and may change
over time (7). Third, an intervention’s usefulness
depends on the pandemic phase. In the pandemic
alert period, surveillance, medical prophylaxis and
isolation are important tools. During a pandemic
the focus shifts to delaying spread through non-
pharmaceutical interventions and mitigating impact
through medical treatment (7).

Evaluation of effectiveness of interventions is
important not only from a public health perspec-
tive, but also from an ethical perspective. To the
extent that interventions impose costs and burdens
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on individuals or the population, they are ethically
warranted only to the extent that they are effective
and proportionate in terms of benefits and bur-
dens. Multiple, targeted approaches are likely to
be most effective, but they can have deep adverse
consequences for the economy and civil liberties.
As such, government should employ the least
restrictive option possible. Given this principle, and
the uncertain utility associated with public health
interventions, prospective monitoring of outcomes
and further evaluation of the impact of interven-
tions and strategies will need to be carried out.
Measures that entail serious liberty or economic
costs are not ethically acceptable unless there is
adequate evidence that they are effective. Thus it
is important to encourage research whenever pos-
sible. Adequate resources for population-based
research are urgently needed (36).

2.3 Resource allocation

Perhaps the greatest ethical issues of pandemic
preparedness and response concern the allocation
of scarce resources. Some of these issues are dis-
cussed more in depth in chapters | and IV of this
volume. A pandemic may overtax the immediately
available resources of even the richest countries on
the planet; less wealthy countries are likely to be
overwhelmed. In 1918, influenza-related mortal-
ity was highest in the least developed parts of the
world and lowest in the wealthiest countries (37).
Given the higher baseline levels of mortality, the
greater prevalence of HIV/AIDS (and many other
diseases such as malaria and tuberculosis), and
reduced access to health care in many developing
countries, these countries are likely to experience
greater morbidity and mortality in any future influ-
enza pandemic. These countries are also those that
have the least resources available to protect their
citizens and to slow transmission of the disease.
The demands of distributive justice require that
resources be expended equitably, with attention
paid to meeting the needs of those who are most
vulnerable. In the context of pandemic influenza,
this means that resources must be used so as to
alleviate the greatest amount of human suffering
and death, with particular attention to people who
systematically suffer disadvantage. If developing
countries are at greatest peril from the disease,
then wealthy countries have a duty to assist them
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to provide the greatest degree of protection fea-
sible given the worldwide scarcity of resources.
Developed countries have an obligation to do what
is possible to prevent the burdens of an influenza
pandemic from falling most heavily on those peo-
ple who are already the least advantaged.

Early in a pandemic at least, both wealthy and
developing countries will benefit from resource
sharing. Some modelling studies, based on as yet
untested assumptions, suggest that there could be
a brief window of opportunity to extinguish trans-
mission of an emerging pandemic virus if adequate
pharmaceutical (mass chemoprophylaxis) and non-
pharmaceutical measures were implemented in
a timely manner and on a certain minimum scale
(38). But all available measures are expected only
to slow transmission once a full-fledged pandemic
is underway (38). To the extent that a pandemic is
likely to begin in a less developed country, effec-
tiveness of the intervention demands that wealthy
countries assist poorer countries combat a nascent
pandemic.

In addition, in all countries, a fair system for
allocating health-promoting resources must be
developed. The demand for medical care, hygienic
measures, and other resources is likely to exceed
the supply, so it is important that these resourc-
es be allocated in an equitable manner and with
attention paid to obtaining the greatest degree of
health promotion possible. Resources should also
be distributed in a non-discriminatory fashion. To
the extent possible, there should be transparency
and broad participation in the rationing scheme.

2.4 International cooperation and
coordination

The protection of public health and national risk
management is primarily the responsibility of
national authorities. Thus all countries should
develop a national influenza preparedness plan. In
designing a justifiable containment strategy, each
country needs to consider its specific factors such
as national political structures and principles, edu-
cational and cultural environment, the prevalence
of the virus, and the strengths and weaknesses of
the national health-care system. While different
national approaches are ordinarily not a problem,
considerable variation between national plans
could prevent or delay an efficient response in a
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multi-country public health emergency (39). Coop-
eration among national authorities and coordina-
tion by international bodies is thus necessary (39).
The WHO global influenza preparedness plan (40)
and the WHO interim protocol: rapid operations to
contain the initial emergence of pandemic influen-
za (47) are intended to “assist Member States and
those responsible for public health, medical and
emergency preparedness to respond to threats and
occurrences of pandemic influenza.”

Particular emphasis on cooperation and coor-
dination can be seen in the International Health
Regulations (IHR) (2005) (42), a revision of the 1969
Regulations. The purpose and scope of the Regula-
tions are “to prevent, protect against, control and
provide a public health response to the international
spread of disease in ways that are commensurate
with and restricted to public health risks, and which
avoid unnecessary interference with international
traffic and trade.” IHR(2005) introduces the term
“public health emergency of international concern,”
defined as an extraordinary public health event
which is determined to constitute a public health
risk to other states through the international spread
of disease; and to potentially require a coordinat-
ed international response. The Regulations require
countries to develop, strengthen and maintain core
public health capacities to detect, assess, and notify
WHO of events that may constitute a public health
emergency of international concern via National IHR
Focal Points in each State Party (43).

On 15 June 2007, IHR(2005) became legally
binding on all WHO Member States except those
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that submitted reservations. However, in light
of the concern surrounding avian influenza, in
May 2006 the Fifty-ninth World Health Assembly
adopted Resolution WHAS59.2, calling upon WHO
Member States to comply immediately and volun-
tarily with those IHR(2005) provisions relevant to
the pandemic influenza risk.

There is also a need for cooperation between
international agencies. The burden of responding
to a pandemic, especially in its early stages, will
be borne by many partners, including internation-
al agencies (e.g. WHO, FAO, and OIE), national,
regional and international laboratories, nongovern-
mental organizations, civil society bodies, and gov-
ernment. It will be important for knowledge gained
by one entity to be disseminated quickly to other
entities. WHO has a key role to play in coordinating
global data analysis and disseminating information,
and in providing leadership for identification of crit-
ical questions for urgent operational research.

Further, given the scarcity of resources avail-
able to stem a pandemic, it will be important that
work done by one agency is not unnecessarily
duplicated by others. This also has implications for
distributive justice, particularly in the most resource-
constrained parts of the world where much of the
technical response will be conducted by interna-
tional agencies, and where efforts unnecessarily
spent will trade off with other, potentially life-sav-
ing efforts. The issues of international cooperation
and coordination are discussed in more detail in
chapter IV .
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Non-pharmaceutical
public health interventions

Non-pharmaceutical public health interventions, sections, focusing on the ethical issues raised by
independent of pharmaceutical measures, will be each of the traditional public health interventions,
vital to slow the spread of an emerging or estab- and drawing on lessons learnt from past influenza
lished pandemic (44, 45). This section briefly identi- pandemics (46) and the outbreaks of severe acute
fies and describes the various interventions (see Box respiratory syndrome (SARS) (47).

1). These are discussed in more detail in subsequent
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Non-pharmaceutical public health interventions

Surveillance: The systematic ongoing collection, collation and analysis of data and the timely dissemination
of information to those who need to know so that the necessary action can be taken.*

Personal Hygiene: The use of basic hygienic measures by individuals to reduce the risk of transmission of
infections. Main personal hygienic measures against influenza and other respiratory diseases include hand
washing and respiratory hygiene (covering one’s mouth when coughing, or coughing etiquette i.e. using dis-
posable paper tissues, etc).

Community hygiene: A set of measures for the prevention of spread of infection through implementation
of community actions aimed at maintaining hygiene in public places and at household level, and at ensuring
food safety.

Health-care facility infection control: A set of measures intended to help prevent the spread of patho-
gens in health-care settings by means of safer practices for patients, health-care workers, visitors, and the
environment within health-care facilities. It incorporates all aspects of infection control, e.g. education, sur-
veillance, environmental management, waste management, outbreak investigation, standard and additional
precautions, cleaning, disinfection and sterilization, employee health, and quality management in infection
control.

Isolation: The separation, for the period of communicability, of infected persons (confirmed or suspected)
in such places and under such conditions as to prevent or limit the transmission of the infectious agent from
those infected to those who are susceptible or who may spread the agent to others.*

Social distancing: A range of community-based measures to reduce contact between people (e.g. closing
schools or prohibiting large gatherings). Community-based measures may also be complemented by adoption
of individual behaviours to increase the distance between people in daily life at the work site or in other loca-
tions (e.g. substituting phone calls for face-to-face meetings, avoiding shaking hands).

Quarantine: The restriction of the movement of healthy persons who have been exposed to a suspected or
confirmed case of a highly communicable disease during the likely infectious period.” It is a precaution aimed
at preventing further spread of infection to other people.

International travel and border controls: Measures that are designed to limit/control spread of infection
across entry points to the country (road, air, sea). They can include travel restrictions, entry or exit screening,
reporting, health alert notices, collection and dissemination of passenger information, travel advisories or
restrictions, etc.

When an avian influenza virus of pandemic potential is circulating in avian and human populations during a
pandemic alert period, the implementation of additional strategies is recommended to

e prevent and control infection/disease in animal populations

e |imit interaction between human and potentially infected poultry/poultry products to reduce risk of expo-
sure and infection of humans.

* adapted from Last, JM. A dictionary of epidemiology. 4th ed. Oxford, Oxford University Press, 2001.
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Surveillance

Surveillance and outbreak investigations are the
backbone of public health. These activities pro-
vide public health authorities with essential data
to understand the epidemic threat, identify and
design appropriate interventions, and inform the
public accordingly. Surveillance and investigation
strategies include early warning systems, rapid
diagnosis, screening, reporting, contact investiga-
tions, and monitoring trends.

It is clear that surveillance is necessary to quickly
identify and respond to a pandemic influenza out-
break. IHR(2005) requires Member States to notify
WHO of all events which may constitute a “public
health emergency of international concern.” Con-
sequently, once a country identifies an acute threat
for public health, itis expected to immediately begin
investigations and simultaneously notify WHO of
the event and related information (outcome of risk
assessment, needs for assistance). The “triggering
criteria” of early pandemic activity cannot be fully
set out ahead of time. Public health officials should
thus be vigilant and report all plausible signals that a
pandemic virus may be emerging (e.g. an increased
transmissibility of an influenza A(H5N1) virus from
person to person, or isolation of an influenza virus
sub-type not previously circulating in humans).

4.1 Global responsibility to develop core
surveillance capacities
Ideally, all countries should have the capacity to per-
form core surveillance functions. However, such a
recommendation is vacant for poor countries which
lack the resources for animal or human surveillance
and containment of outbreaks (45). In large parts
of Africa and Asia, the capacity for veterinary and
human surveillance is limited or nonexistent (48).
Many developing countries are being pressured to
improve their existing surveillance infrastructure,
but in doing so may divert resources from areas of
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greater need. It is, for example, very hard to con-
vince the government of a poor country with much
of its population infected with HIV or malaria to
invest scarce resources towards the monitoring of a
potential influenza threat (46). Developed countries
should be aware of this trade-off which confronts
developing countries and should be encouraged
to increase investment and capacity building in
developing countries to ensure that enhanced sur-
veillance does not occur at the expense of manag-
ing the multitude of their ongoing public health
threats. Opportunities for synergistic use of exist-
ing resources in neighbouring countries or at inter-
national level should be examined (e.g. regional or
international laboratory testing capacities). Protect-
ing global health requires governments around the
world to cooperate and collaborate.

Many countries have recently recognized this
ethical imperative, pledging US$ 1.9 billion to meet
the costs estimated by the World Bank to contain
avian influenza (49, 50). However, this money will
only temporarily address the need for surveillance.
The avian influenza threat might not manifest itself
for years, and future pandemics are almost certain
to occur. Thus, it would be ethically desirable to
pursue the larger goal of creating sustainable pub-
lic health systems across the globe. To this end, the
WHO Commission on Macroeconomics and Health
estimated that industrialized countries would have
to spend US$ 27 billion in 2007 to meet global
needs for essential public health services (57).

4.2 Mitigating privacy and autonomy
risks

Surveillance poses privacy risks as governments

collect sensitive health information from patients,

travellers, migrants, and other vulnerable popula-

tions (52). IHR(2005) require Member States to

keep data “confidential and processed anony-
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mously as required by national law.” Many coun-
tries have data protection statutes, but these laws
make exceptions for surveillance in the context of
a public health threat (53, 54). Countries should
enact public health information privacy laws to
require justifiable criteria for data disclosure and
to prohibit wrongful disclosures, for example, to
employers, insurers, and immigration or criminal
justice authorities (55). Whenever a government
authorizes or mandates the disclosure of identifi-
able health data, the proposed use, the reason for
disclosure, and the extent to which third parties can
have access to the data should be made public.

In a crisis situation, however, it may be neces-
sary to disclose information without undue delay.
When the immediate use of the information is
necessary for an important public health purpose
and is restricted to the confines of the public health
system, disclosure can be warranted. In order
for disclosure to be justifiable, the identity of the
affected person should be protected as much as
possible. The inclusion of any uniquely identifiable
characteristics, such as a name, government identi-
fication number, fingerprint, or telephone number
should be avoided especially when the information
is released outside the public health system. Cases
should remain anonymous or their details should be
encrypted when reasonably feasible. In any event,
the right to privacy and personal autonomy require
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that only the minimum amount of information nec-
essary to achieve the goal will be released and to as
few people as possible. Dignity and respect for the
person should be protected. A breach of the right
to privacy can result not only in economic harms
such as unemployment, loss of insurance, or of
housing, but also in social and psychological harm.

Screening and testing can pose serious threats
to a person’s privacy and to lesser extent bod-
ily integrity. Ideally, public health officials need to
receive the individual's informed consent prior to
performing any medical tests. Although education
programmes will often lead to voluntary testing,
mandatory testing might be necessary to advance
the public good. Interference with the right to bod-
ily integrity and the right to refuse testing may be
permissible only when the mandatory testing policy
is clearly necessary and effective in protecting the
public health, when it is performed by competent
public health officials, and when the least intrusive
means are used. If such a policy is required, compul-
sory testing should be limited to individuals known
or at least suspected to be infected and should
be done in a fair and non-discriminatory way. The
people whose rights are being infringed should be
informed of the reasons for the infringement and
about possible means of appeal. As in all cases, the
use of coercion should be the last resort.
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Hospital infection control and
personal and community hygiene

Hygienic measures to prevent the spread of respira-
tory infections are broadly accepted and have been
widely used in previous influenza pandemics (56)
and the SARS outbreaks, although with uncertain
benefits (57, 58). Infection control measures include
hand-washing, disinfection, respiratory hygiene (eti-
quette for coughs, sneezes, spitting), and personal
protective equipment (PPE; masks, gloves, gowns,
eye protection) (57, 58). Evidence supports hospi-
tal infection control measures, but the effectiveness
of hand hygiene, disinfection, respiratory hygiene,
or PPE in preventing transmission of influenza in
the community is unclear (56, 59, 60). Research is
needed to understand the appropriate role of com-
munity hygiene in a future pandemic. For example,
mask use was common, even legally required, in the
1918 influenza pandemic and SARS outbreaks, but
no controlled studies have evaluated its effective-
ness during an influenza pandemic.

5.1 Ensuring the appropriate use of
hospital infection control

The SARS-associated coronavirus was spread effi-
ciently in hospitals which did not adopt strict infec-
tion control procedures (57). Disinfection, hand
hygiene, and use of PPE for aerosol-generating
procedures should be standard hospital practices
(57). If an influenza virus of a new sub-type has the
same transmission pattern as seasonal influenza,
high attack rates of influenza among health-care
workers (67) and efficient transmission in crowded
areas (7) would be expected. Health-care workers
who do not practice strict infection control would
be at increased risk of infection and of amplifying
transmission to patients and staff within the health-
care setting. It is therefore vital to train health-care
workers and monitor the use of infection control
measures before and during the pandemic. This is
possible through the appropriate use of supervi-
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sory procedures and/or legal oversight or licensing
requirements.

There are ethical concerns regarding use of hospi-
tal infection control procedures. The first of these is
an issue of distributive justice. The level of resources
that can be dedicated to infection control will vary
substantially between and within countries, and a
fair system for allocating scarce infection control
resources should be developed. It is also important
to involve hospital staff in planning for the imple-
mentation of heightened infection control and to
devise a fair system for determining who carries
out tasks that involve increased risk. Such a proc
ess enhances the transparency of the plan. Control
methods should be culturally sensitive and those
that require restricting valued personal and cultural
behaviours (such as the shaving of beards to prop-
erly fit masks) should be carried out through con-
sultation with affected people. In addition, policies
that are implemented should reflect the findings of
the best available scientific research.

Ideally, countries should create training and
monitoring programmes to ensure that hospitals
use standard infection control procedures effec-
tively. Training programmes should be based on
available science to maximize effectiveness and
should strive to provide health-care workers with
the information needed to minimize risks both to
their own and their patients’ health. Health-care
workers should be involved in the creation of such
programmes and implementation at health-care
facilities should be adapted to the specific features
of the institution.

There are limitations that may impede countries’
abilities to implement an ideal infection control pro-
gramme. Some countries will lack the resources to
purchase adequate PPE for a long-lasting epidemic,
and some may lack sufficient health infrastructure
to implement new programmes on a speedy basis.
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Civil unrest may impede monitoring of programmes
and legal infrastructure may have to be developed
to enforce compliance with training and monitor-
ing efforts.

For countries facing substantial limitations, alter-
natives to the ideal exist. The strictness of infec-
tion control may have to be relaxed (e.g. surgical
masks may have to be substituted for N95 masks;
open windows and exhaust fans may have to be
used to foster air exchanges in the absence of cen-
tral air conditioning). If areas do not have access
to isolation rooms, segregating infectious patients
into separate wards or hospitals or recommending
home stay for mildly-ill patients may be appropri-
ate. In addition, training without full monitoring of
compliance may be necessary if monitoring is not
feasible.

Countries will also have to develop a method
to ration scarce PPE and to determine how to dis-
tribute masks and other PPE in a fair manner. Such
plans should give serious consideration to ques-
tions of justice and seek a rationing scheme that
protects health to the greatest degree possible.
Plans should be devised openly, with an opportu-
nity for both experts and the lay public to be heard.
It is important that a fair process is used and that
scarce resources are not distributed in a discrimina-
tory fashion or as a benefit for political support.

Policy-makers will also have to address the prob-
lem of critical shortages in infection control and
patient care equipment (e.g. particulate respirators,
surgical facemasks, hand sanitizers, disinfectants,
ventilators, intensive care beds) (62). Given the
potential duration and scope of a pandemic, which
may comprise several waves of outbreaks, even
stepped-up production of PPE will be overwhelmed
by the demand, especially if use in hospitals and
the community is widespread. International col-
laboration will be needed to address this problem.
Further research is needed to develop reusable res-
pirators (63) and to determine the effectiveness
of alternatives to N95 respirators (63). It is critical
that research is conducted in a collaborative man-
ner in the various countries where it occurs, and
that information is broadly distributed in a manner
that fosters trust and transparency. Cooperation
between industry, governments, and researchers
will facilitate improved production of equipment
and greater efficiency at meeting shortages.
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5.2 Encouraging personal and
community hygiene

Even if hygienic measures are effective they are
challenging; professionals and the public must use
them properly and consistently until the risk sub-
sides. Studies demonstrate the inconsistent use of
infection control procedures in hospitals, and that
the general public has not uniformly adopted even
basic hygiene practices such as hand washing (64).
During the SARS epidemic, people in affected areas
were shown to use protective measures inconsist-
ently (65).

Improving use of infection control procedures

To improve the consistent use of infection con-
trol procedures, it is important that the public is
informed of the need for such measures, and that
accurate information, including the uncertainty of
the effectiveness of the recommended interven-
tions, is provided. In past epidemics, misinformation
has been rampant, and this has led to substantial
public anxiety, reliance on word-of-mouth for infor-
mation, and purchase of ineffective and expensive
products (66). Issues of distributive justice arise
because ineffective or inaccurate communications
impact the most marginalized members of soci-
ety most heavily; those without access to alterna-
tive, credible sources of information and those for
whom wasting resources would have the greatest
adverse effects. Furthermore, the members of the
public have a dignitary interest in being provided
with adequate information to make informed deci-
sions about their own health.

Community level preparedness and

public education

Public education campaigns grounded in the sci-
ence of risk communication are important as the
acceptability of health measures is vital to com-
munity adherence. The information disseminated
through public education campaigns should be
clear, uncomplicated, not sensational or alarmist,
and as reassuring as possible. Research indicates
that panic is generally rare during civil emergen-
cies. However, providing clear, consistent, credible
information which instructs people how to protect
themselves will assist them in coping with the fear
of emergencies and their own protection (67). It is
important to avoid information that fails to treat
members of the public as rational agents; instead
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the public should be treated as a partner, enhanc-
ing the principle of transparency.

Ideally, it is important to account for variations in
settlement patterns as part of planning for commu-
nity level preparedness. Different types of settle-
ments (i.e. cities, towns, rural communities) present
unigue risks and challenges in the event of a pan-
demic. Similarly, communities may have unique
cultural characteristics (e.g. religion, race, ethnic-
ity) that can interact with emergency prepared-
ness endeavours. In many places, public education
campaigns may be made more difficult by multiple
languages being spoken in a community and by
varying levels of literacy and access to the media.
Preparedness plans must take account of these
geographical and cultural differences. They must
also take steps to include diverse media sources.
This can be accomplished by encouraging commu-
nity involvement in the planning and implemen-
tation process and by utilizing leaders from many
subpopulations in communities.

A lack of mass media infrastructure will impede
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broad dissemination of information in some areas.
Resource constraints also prevent some popula-
tions from receiving messages that are distributed
via media that are costly to acquire, and a lack of
governmental infrastructure may make dissemina-
tion of messages much more difficult. Furthermore,
in some areas, media that caters for particular sub-
populations may not be available, and portions of
the population may have insufficient education
for messages to be easily disseminated. Countries
should strive to reduce these problems by using
the communication networks that are available.
Health-care workers and trusted sources in com-
munities should be consulted and informed about
community hygiene measures so that they can
assist communication efforts. They can also help to
tailor messages and make them accessible to target
audiences. Messages should be posted in places
where all members of the community are likely to
see them, such as markets, public places, and in
written media, and they also should be announced
on radio and television.
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Decreased social mixing/
Increased social distance

Social distancing (separation) and limitation of com-
munity movement have been used during past pan-
demics (68, 69). There is little evidence to show that
school closure reduces seasonal influenza transmis-
sion (70), and it is assumed, but not proven, that
decreased social mixing slows the spread of respi-
ratory disease (7). Thus, in the face of pandemics,
policy-makers have closed public places (schools,
childcare, workplaces, mass transit) and curtailed
large gatherings by cancellation of public events
(sports, arts, conferences). As the level of fear rises,
the public may choose to avoid public gatherings.
Predicting the effect of policies to increase social
distance is difficult as infected persons and their
contacts may be displaced into other settings, and
individuals may voluntarily separate in response to
perceived risk (35). Thus additional research needs
to be conducted on behaviour during influenza
epidemics and pandemics and the effects of social
distancing on transmission of influenza viruses.

Social separation, particularly for long duration,
can cause loneliness and emotional detachment,
disrupt social and economic life (education, trade,
business), and infringe individual rights. Commu-
nity restrictions raise profound questions of faith
(religious worship), family (funeral attendance),
and protection of the vulnerable (food, water,
clothing, medical care). Public health authorities
should utilize whatever means possible to mitigate
the adverse effects of social separation.

6.1 Government authority and
accountability

Undoubtedly, most judicial systems would uphold
reasonable community restrictions, but legal and
logistical questions loom; who has the power and
under what criteria to order closure and for what
period of time? What threshold of disease should
trigger closure and should thresholds be different
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for different entities (schools, events, etc)? Under
what circumstances should compensation for clo-
sures be paid? Should there be penalties for non-
compliance? If so, which ones? How to enforce
restrictions and assure population safety remain
critically important but unanswered questions in
most countries.

One fear is that governments might implement
strict restrictions on personal liberties unnecessar-
ily, by implementing restrictions before they are
needed, extending them beyond a disease crisis,
or enacting restrictions that do not decrease influ-
enza transmission. In these situations, restrictions
could encroach on the important values of necessi-
ty and proportionality. Furthermore, it is important
to remember that the effects of restrictive policies
will be borne most heavily by those with the fewest
resources, thus inappropriate social distancing
actions have distributive justice implications. Lastly,
there is the concern that governments might use
social distancing in a discriminatory fashion, target-
ing ethnic or religious minorities, or as a pretext to
crack down on dissidents who assemble to protest.

Ideally, questions of government authority and
accountability will be answered by policy decisions
made before a pandemic emerges and taken as part
of an open and transparent process that encour-
ages input from all sectors of society. Governments
should define explicitly who has the power to order
social distancing strategies, and for what period
of time. Governments should also state clearly the
criteria under which such power is to be exercised
and delineate the legitimate bases for any differen-
tial treatment. Penalties should be proportional to
offences and not based on irrational fears or dis-
criminatory beliefs.

However, detailed preparations for pandemic
influenza are not necessarily of high priority in
many countries that are dealing with important
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and immediate public health concerns. Further-
more, some countries lack the legal and govern-
mental infrastructures to implement the ideal
procedures outlined above. In such countries, a
full determination of issues of government author-
ity and accountability prior to a pandemic may be
extremely difficult. In addition, pandemics are dif-
ficult to predict, and information acquired as a pan-
demic evolves may render obsolete some present
beliefs on various social distancing strategies.

Governments should elaborate their prepared-
ness plans in a transparent manner involving as
broad a cross-section of society as possible before
an influenza pandemic occurs, and in the event of a
pandemic should implement social distancing poli-
cies in a fair and non-discriminatory manner. This
will not only take into account important ethical
considerations, but also improve the likelihood that
the public will accept social distancing as a means
to slow disease transmission. Given that compli-
ance with social distancing instructions will be dif-
ficult to enforce, public acceptance is critical to the
success of the measures.

6.2 School and workplace closure

Closure of school and workplaces presents diffi-
cult ethical issues. The effectiveness of this move
is uncertain, and it raises important questions of
distributive justice. Workplaces represent the liveli-
hoods of both employees and employers, so closure
can cause severe financial hardships. In addition,
lost profits due to closures may cause companies to
go out of business, leading to job losses and other
economic hardships. These problems may have a
significant effect even on those people who pos-
sess a “safety net”, but for people living at a sub-
sistence level, the effect of lost income is far worse.
If closures remain in place for a significant duration,
such people may be unable to pay for shelter, food,
or medicine. Thus, because of the adverse con-
sequences of implementation, criteria should be
defined for reducing closures as soon as feasible to
a level that allows their sustainability over long time
periods if needed.

Ideally, public health authorities should work in
cooperation with industry and trade unions, prior
to an emergency, to establish mutually-agreeable
work closure procedures. However, a situation may
arise where workplace closures are recommend-
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ed or required, but a business chooses to remain
open. In this instance, employment protections are
needed for workers who wish to comply with a
social distancing order against the wishes of their
employer. Conversely, businesses may close in com-
pliance with instructions, but workers’ needs for
income cause them to seek other work. Govern-
ments need mechanisms to encourage compliance
with a social distancing order and although they
should retain the legal power to enforce closures if
absolutely necessary, it is preferable that they sub-
sidize lost profits and incomes as necessary.

Practical constraints, such as more pressing pri-
orities, may prevent some countries from enacting
this solution. Furthermore, some countries may be
unable to provide compensation for workplace clo-
sure. In 1918, each wave of the influenza pandemic
lasted for several months in a given country, and
most locations were hit by several waves. In some
of the twentieth century epidemics, mortality was
higher in subsequent waves (37). The resources
needed to compensate for lost income or profits for
this amount of time may well be out of the reach of
many of the world’s governments.

In light of these constraints, governments should
attempt to weigh carefully the risks to health and
welfare from workplace closures and other social
distancing measures against those risks that might
be prevented by the effects of closure on disease
transmission. For each country, the balance of risks
may be resolved differently, depending on resourc-
es and the number of people living at or below
subsistence level. Countries should consider tactical
closures if necessary; perhaps only those entities
that most facilitate transmission should be closed.

Schools have been identified as a primary driv-
er of seasonal influenza transmission (35, 77) and
are also believed to be a substantial factor during
pandemics. Studies of the effect of school closures
during the 1918 pandemic are in progress; initial
observations indicate that very early closure (when
few children are infected) is necessary to substan-
tially mitigate transmission within the community.
However, school closure may encourage students
to congregate in other places where transmission
might occur; thus protective sequestration of such
students would be necessary. This would present
additional burdens for children, parents and gov-
ernments. In addition, the adverse consequences
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of prolonged school closures on students, teachers,
and families have led to substantial debate regard-
ing the sustainability of this intervention.

Closures of workplaces and public places could
eventually be lifted after the level of disease in a
community has exceeded a predetermined level
(threshold, peak) if reopening would not be expect-
ed to lead to another outbreak in the community.

6.3 Provision of necessities

If people are instructed to avoid crowded pub-
lic places or if those places are required to close,
there will be a need for people to procure food,
medicine, and other necessities. Similarly, controls
placed on the movement of people and goods may
limit access to facilities that remain open, including
access to medical care. There is a distributive jus-
tice concern relevant to all of these issues: those
with the least resources should at least be provided
with additional resources before closures occur and
have access to (public or private) means of trans-
portation to allow access to medical care in case of
emergency. Assuring access to emergency care will
encourage patients to comply with procedures for
home treatment of mildly-ill individuals.

Ideally, governments should set up networks for
the distribution of necessary provisions to citizens’
homes. Distribution should be conducted in a man-
ner that takes into account the ease of access to
provisions in particular communities. It should be
consistent and reliable, and should provide neces-
sities such as food and medicine for the duration
of social-distancing measures. It should also be
conducted in such a manner as to minimize inter-
actions between healthy and potentially infectious
people. Those people responsible for distributing
provisions should use infection control precautions
to decrease the likelihood that they will spread dis-
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ease. Transportation for medical care should be pro-
vided as needed by personnel who understand the
risks involved in transporting potentially infectious
people and who are provided with appropriate PPE
to protect themselves and to prevent them acting
as disease vectors. Similarly, a programme should
be put in place for the removal of the deceased
from homes in a safe and efficient manner.

Resource constraints and logistic difficulties are
likely to impede such a programme in many areas.
Many governments may lack the resources to pro-
vide food, medicine, and other necessities to their
citizens during a pandemic, and even if the resourc-
es are available, the workforce needed to conduct
distribution may be absent, especially at the height
of a pandemic when a substantial number of peo-
ple are ill. Furthermore, there may be an insufficient
number of people who are prepared to interact
closely with potentially infectious people to allow
such a system to function. This may be especially
true for medical transport and mortuary services.

As a minimum, governments should try to facili-
tate the provision of resources to areas before they
are affected by disease. To the extent possible, gov-
ernments should give advance warning of disease
and make recommendations about what food,
medicine, and other supplies should be stockpiled
and in what quantities. If they are able, govern-
ments should provide these for people unable to
afford the necessities. Governments should pro-
vide access to medical care to the greatest extent
possible, perhaps by giving qualified personnel
direct care-giving responsibilities even if those pro-
fessionals do not normally provide direct patient
care. Governments should also provide a means by
which people who have recovered from influenza,
and thus are presumably immune, could volunteer
to assist others in the provision of necessities.
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International travel
and border controls

Transnational public health law is increasingly
important in global health, as evidenced by the IHR
and communicable disease regulations proposed
by national agencies (72). These legal initiatives
reflect WHO's recommendations for border con-
trols (73, 74). Transnational containment measures
can be far-reaching: entry or exit screening; report-
ing; health alert notices; collection and dissemina-
tion of passenger information; travel advisories or
restrictions; and physical examination or manage-
ment of sick or exposed individuals. These kinds of
powers were exercised in Asia and North America
during the SARS outbreaks, although their effec-
tiveness is not established (75, 76). The IHR (42, 72)
also authorize sanitary measures at frontiers or on
conveyances, i.e. inspection, fumigation, disinfec-
tion, pest extermination, and destruction of infect-
ed or contaminated animals or goods.

71 Economic impact of international
travel and border controls

Nations seek to safequard their citizens’ health
from external threats, even in a global world where
people, animals, and goods rapidly diffuse across
national boundaries. Although border protection
is legitimate, it can severely disrupt travel, trade,
and tourism. The World Trade Organization (WTO)
defends free commerce, but permits science-based
trade restrictions to protect the public health (77).
This protection needs to be balanced against the
global economic impact of any trade or travel
restrictions or border control policies. Closure of
borders, as has been discussed in Australia, New
Zealand, and the United States of America, will have
an enormous global economic impact. World travel
and tourism account for about 10% of global gross
domestic product and 8% of global jobs, gener-
ating more than US$ 4 trillion in economic activity
and over 200 million jobs in 2005 (78). During the
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SARS outbreaks, tourist arrivals in Asia dropped
by 30-80% for various countries in the region.
After travel bans were put in place, almost half the
planned international flights to south-east Asia
were cancelled. Even Australia, which was large-
ly unaffected by the disease, saw a 20% decline
in international arrivals due to fears of becoming
infected during travel. Thus even if countries do
not officially close their borders during an influenza
pandemic (such as planned by Canada), voluntary
social distancing will certainly disrupt trade, trans-
port and travel (78).

Given the sensitivity of economic disruptions of
trade and travel during a pandemic, international
coordination of border control policies to avoid
misunderstanding and promote cooperation will
be essential. Although the economic impact will
be considerable for both developed and develop-
ing countries, the long-term consequences will be
harder for the latter to overcome. Industrialized
countries should be aware of this when making
decisions with transnational impact. Governments
should only take those measures that are necessary
to address the actual risk to the community. Travel
and border control measures should be implement-
ed in a non-discriminatory fashion, and only when
the harms caused by the intervention are propor-
tionate to the benefits.

7.2 Governmental transparency and
coordination

Before and during a pandemic, WHO will issue trans-
parent and clearly justified travel recommendations
in accordance with IHR (2005), which countries
will be expected to follow. For their part, individual
countries should communicate all relevant informa-
tion on the emergence of a public health threat to
the international community. This responsibility is
related to the surveillance duties and the issues that



11. ISOLATION, QUARANTINE, BORDER CONTROL AND SOCIAL-DISTANCING MEASURES

accompany them. Ultimately, it is the responsibility
of the national governments to use whatever policy
instruments they have available to ensure that they
can comply with the requirements of IHR (2005).
Reporting and surveillance responsibilities may be
beyond the capacity of developing countries (see
section 4). The industrialized countries should show
solidarity and be transparent in the way they carry
out health protection responsibilities.

Fear of infection and uncertainty about the
risk and virulence of the virus can have a nega-
tive impact on the global economy. Reactive and
uncoordinated national actions to close borders or
embargo trade could give the wrong message in
the early days of a pandemic and inadvertently fuel
fears at the point of the pandemic’s emergence.
Public fears and economic reactions in the early
stages of the SARS epidemic were amplified by
concerns that some governments were withhold-
ing information about the disease. To avoid unwar-
ranted travel disruptions and economic burdens,
governments have the responsibility to honestly
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disclose credible scientific information as early as
possible.

7.3 Civil liberties

The freedom of movement is a basic right protect-
ed by national laws and international treaties but it
is subject to limits when necessary for public health
(79, 80). International travel restrictions and border
controls can infringe upon civil liberties and, in par-
ticular, these strategies can present serious risks to
privacy. For example, containment measures may
require the travel industry to collect and disclose
passenger data (87). Privacy burdens are justified
only if necessary to obtain high-quality surveil-
lance data and in accordance with fair information
practices as set out in the surveillance section (see
section 4). To avoid discrimination and to ensure
proportionality, public health officials should
inform the affected individuals about the reasons
for the infringement of privacy, the intended use of
the information and the extent to which third par-
ties will have access to the data.
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Isolation and quarantine

"o

Theterms “quarantine,” “isolation,” and “compulso-
ry hospitalization” are often used interchangeably,
but they are in fact distinct. The modern definition
of quarantine is the restriction of the activities of
asymptomatic persons who have been exposed to
a communicable disease, during or immediately
prior to the period of communicability, to prevent
disease transmission in the event that they have
become infected (87, 82). In contrast, isolation is
the separation, for the period of communicability,
of persons known to be infected in such places
and under such conditions as to prevent or limit
the transmission of the infectious agent (82-85).
Quarantine and isolation can be accomplished by
various means, for example the individual may stay
in their own home, the individual or group stay at a
designated facility, or travel out of an affected area
may be restricted (85). Whatever techniques are
used, it is important to treat symptomatic, poten-
tially exposed, and non-exposed populations dif-
ferently. For example, it would be inappropriate to
place infected individuals in the same room within
a facility as those who are only potentially exposed.
There is also an ethical dilemma associated with
isolating a case of infection at home, since this
intervention can increase the infection risk for con-
tact persons, especially when protective modalities
(e.g. masks, antiviral prophylaxis) for those residing
in the same household cannot be provided.

Isolation and quarantine were used widely and
effectively in Asia and Canada during the SARS
outbreaks in 2003 (39). These interventions played
a major role in containment, since SARS patients
were infectious only after they became symptom-
atic. Unlike SARS, the transmission characteristics
of influenza allow little time for isolation and quar-
antine. Nonetheless, if implemented early these
interventions are projected to provide real benefits
in slowing down the spread of influenza.
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However, if isolation of infected persons, quar-
antine of exposed persons, and quarantine of
a geographic area (cordon sanitaire) are effec
tive interventions, they are the most complex and
legally/ethically controversial public health powers.
Although the form may differ, they always repre-
sent a significant deprivation of an individual’s lib-
erty in the name of public health. Quarantine and
isolation represent the tension between the inter-
ests of society in protecting and promoting the
health of its citizens and the interests of individuals
in civil liberties such as privacy, non-discrimination,
freedom of movement, and freedom from arbitrary
detention (39). While these civil liberties are pro-
tected by both universal and regional human rights
declarations and conventions, large-scale public
health threats can require extraordinary measures
by governments. Coercive public health powers
such as quarantine and isolation can be legitimate
when justified by carefully balancing the public
health interests of society against the freedom of
the individual (39). To pass the balancing test, the
benefits to the public should outweigh the burdens
or harms quarantine may place on individuals. In
addition each country should comply with the Sira-
cusa Principles (22, discussed in section 1.2).

8.1 Legal authority

Authority for isolation and quarantine should be
clear and lawful, with fair procedures and crite-
ria based on risk. A government’s jurisdiction and
power should be contained within clear boundaries
proscribed by law, which create accountability to
the public generally and to affected communities
in particular. These public health powers restrict
individual autonomy and liberty. Therefore, any law
authorizing their use should clarify the criteria under
which a person may be quarantined. Statutory cri-
teria should incorporate rigorous scientific meas-
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ures of risk, and be structured to allow quarantine
only when necessary for public health. Measures as
coercive as quarantine and isolation should be used
only when there is a reasonable basis for believing
that they will be effective in controlling the spread
of the disease (82).

Resource and time restraints in circumstances
of scientific uncertainty can, however, necessitate
immediate government action without prior medi-
cal testing of each individual. In addition, the avail-
ability of accurate tests and competent medical
staff can be limited. At a minimum, the state’s pow-
er should, however, be exercised fairly, and never
as a subterfuge for discrimination. In a crisis situa-
tion, reasonable suspicion based on known contact
with the H5N1 influenza virus can suffice to issue a
quarantine or isolation order. However, to ensure
the legitimacy of the measures taken, the decision
to use restrictive measures needs to be made in an
open, fair and legitimate manner. The public has
a right to know the legitimate public health rea-
sons for restricting liberty. Public health authorities
should fully and honestly disclose their reasons for
action and allow community participation. Trans-
parency will enhance public trust and acceptance
of the proposed containment measures (86, 87).
For example, in the current pandemic alert linked
to circulation of an highly pathogenic avian influ-
enza A(H5NT1) virus, reasonable suspicion based on
known contact with the H5N1 virus can suffice to
issue a quarantine or isolation order.

8.2 Due process (natural justice)

Due process, or natural justice, is central to the ethi-
cal application of isolation or quarantine. In addition
to substantive protections, judicial procedures are
necessary to ensure the legitimate use of isolation
and quarantine. Fairness here is specified in terms
of the process, rather than the outcome. Although
it is desirable that only those that are really infected
are being confined, infallibility cannot be guaran-
teed. The feasible goal is to try to protect public
health while minimizing human rights violations
and ethical concerns.

Of particular concern is the protection of groups
of people (especially minority populations) from
the inappropriate use of state power. Regardless of
a country’s judicial system and infrastructure, exer-
cise of the power to restrict individual movement
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should comply with the Siracusa Principles and the
ICCPR, both of which require that such actions are
not arbitrary, unreasonable or discriminatory. As
such, countries should have procedural mecha-
nisms for groups to challenge the unjustified use
of the quarantine or isolation power. Furthermore,
quarantine or isolation orders should only be valid
for a scientifically justifiable period of time. Public
health officials should publicly justify their decision
and re-evaluate their order on a regular basis, thus
ensuring the legitimacy of the decision-making pro-
cess and the accountability of the decision-makers.

Beyond collective challenges, many judicial sys-
tems uphold the ideal that individuals have a right
to their own due process. While this value is legiti-
mate, it should be noted that individual hearings
may not be feasible during a pandemic. Many
countries do not possess the judicial infrastructure
to cope with the sheer number of hearings that
would be required by a mass quarantine. Further-
more, existing infrastructure will be strained by the
morbidity and mortality associated with a highly
pathogenic influenza pandemic. However, in devel-
oped countries with strong judicial infrastructures,
individualized due process should be maintained to
the extent feasible given the conditions imposed by
the pandemic (86, 87).

8.3 Monitoring and enforcement:
voluntary or least intrusive means

Quarantine and isolation should be voluntary when-
ever possible, and when that is impossible, should
be enforced by the least intrusive means available.
However, if governments expect full voluntary
compliance, the decisions need to be made in an
open and fair manner and society should ensure
that those who are quarantined or isolated receive
adequate care and do not suffer unfair economic
burdens (88).

Research in the aftermath of SARS showed
that people understood and accepted the need
for restrictive measures. Many perceived it as their
civic duty and were willing to sacrifice their right
to freedom of movement (88). While Canadians
generally complied voluntarily with quarantine
requests, public health officials in other countries
studied such as China, China Hong Kong Special
Administrative Region, and Singapore had to use
more coercive measures. If necessary, justified, and
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within legally prescribed boundaries, public health
officials should be allowed to enforce containment
measures (89). The least restrictive measures should
be applied first, followed by a graded application
of more restrictive measures when evidence indi-
cates their necessity (89). In Hong Kong SAR, for
example, barricades and tape were used to confine
infected residents in a large housing complex (90).
In Singapore, three telephone calls were made per
day to the home of each individual in quarantine to
confirm that the individual was there (97). Surveil-
lance cameras were placed in homes where people
were quarantined and, to avoid fraud, inhabitants
were required to take their temperature on cam-
era (90, 97). Also electronic wrist- or ankle-bands
were used as enforcement measures (97). Singa-
poreans, moreover, faced a fine of over US$ 5000
for breaching home quarantine orders.

Acknowledging that different countries have
different norms and needs, different enforcement
measures must be viewed in the context of what a
given society considers to be a reasonable means
of ensuring compliance. At a minimum, the moni-
toring and enforcement measures adopted should
have a reasonable and proportionate relation to
the achievement of the public health objective
and should be implemented in a fair, non-dis-
criminatory, and culturally acceptable manner to
ensure privacy and bodily integrity (97). In addition,
enforcement mechanisms should be utilized in con-
junction with appropriate civic engagement and
public education.
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8.4 Ensuring safe, humane
implementation of isolation or
quarantine

When the protection of a community’s health

requires that individual liberty and autonomy are

restricted, the principle of reciprocity obliges society
to provide those affected with support mechanisms
which are capable of supplying all the necessi-
ties of life. During quarantine, this includes being
housed in safe and humane conditions, receiving
food and water, receiving adequate medical care
and psychosocial support where needed. Recent
studies have confirmed that quarantine imposes
serious financial and psychological hardships on
the affected individuals. About 30% of quaran-
tined individuals have been found to suffer from

posttraumatic stress disorder and depression (92).

Quarantine needs to be implemented in a humane,

sensitive manner. The IHR (2005) provisions on care

and treatment of persons detained for health rea-
sons include references to the need for sensitivity
on gender, religious, and ethnic issues.

Distributive justice requires that officials limit the
extent to which the personal and economic bur-
dens of a public health threat fall unfairly upon indi-
vidual citizens. A lack of resources and amenities
should be addressed in the most fair and equitable
possible way. Governments as well as national and
international organizations should stockpile medi-
cal supplies and food. An influenza pandemic will
require a vision of solidarity among nations and
asks for collaborative approaches that set aside tra-
ditional values of self-interest and territoriality (see
chapter V).
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Complementary veterinary measures
for reducing human exposure to
the H5N1 influenza virus

Close proximity between animals and humans pos-
es serious risks of human infection with an avian
influenza virus able to cross species barriers from
birds to humans. Repeated human infections with
such a virus could foster emergence of a novel
influenza virus subtype of pandemic potential (93).
Consequently, a critical early preventive strategy is
to limit animal/human interchange of any influen-
za virus able to cross this species barrier to infect
humans. Domestic birds, fighting cocks and migra-
tory birds, and poultry workers and equipment are
vectors for spreading avian influenza viruses among
birds/flocks (94). Some avian influenza viruses are
also able to infect mammals other than humans
(e.g. H5N1 in tigers (95), leopards (96), pigs (96),
domestic cats (97) and stone martens (98). Strate-
gies to diminish the risk of exposure include separa-
tion of animal and human populations; health and
safety in animal farming; management of diseased
or exposed animals; veterinarian surveillance; and
sometimes vaccination of flocks.

9.1 Avoiding proximity

Safe farming practices and the separation of ani-
mals and humans are critically important from a
public health and economic perspective. The sepa-
ration is hard to accomplish however given a cul-
ture of close contact between animals and humans
in most countries. The domestication of poultry is
often necessary for family survival (99). In many
African and Asian countries, backyard chickens
are kept not only for food but also as pets (99). In
Hong Kong SAR, thousands of residents are avid
birdwatchers and Kowloon's famed Bird Garden is
one of the world’s largest marketplaces for exot-
ic birds of all kinds (700). In Paris (France), Venice
(Italy) and London (United Kingdom), thousands
of pigeons attract many tourists to the market
squares. With regard to mammals, the recent dis-
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covery of the H5N1 virus in domestic cats caused
many families to lock their pets inside.

Thus given cultural norms, an animal/human
separation policy in which animal species are segre-
gated within the same farm and raising of domes-
tic poultry in biosecure settings can cause both
economic hardship and social unrest. In Thailand
and the Philippines, for example, cockfighting is
both a source of income and a national pastime.
While fighting cocks are both victims and culprits
in the bird influenza epidemic, citizens are reluctant
to sacrifice their cultural traditions for a potential
public health threat. Governments and health-care
officials should publicize clear rationales for such
separation orders and should initiate and facilitate
constructive public discussion about measures that
can be taken to suppress the transmission of the
virus.

9.2 Due process and compensation for
culling decisions

Given that disease containment strategies can have
a profound impact on the lives of individuals, it is
ethically imperative that governments carefully
construct their animal control policies. While mass
slaughter of diseased and exposed animals seems
to be the most logical way to achieve eradication of
H5N1, it raises significant ethical concerns. A mas-
sive culling of birds can have a devastating econom-
ic toll on the poultry industries of affected nations
and the livelihoods of all classes of poultry owners,
producers and their employees. There are approxi-
mately 6 billion chickens and 850 million ducks
in the south-east Asia region, which accounts for
about one-quarter of the world’s poultry trade.
Two countries currently affected by avian influenza
outbreaks, China and Thailand, account for 15% of
the global poultry trade. Economic studies further
indicate that those hardest hit by culling of flocks
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are individual farmers for whom poultry production
is their sole source of income generation (96).

Culling has already played an important role in
combating the current avian influenza threat. In
order for culling decisions to be justified, the pub-
lic benefit should outweigh the personal burdens
placed on individuals and families and appropriate
compensation should be provided to affected per-
sons. Judicial procedures are necessary to ensure
that a fair balance is struck between the interests
of society and of the affected individuals. Govern-
ments should incorporate due process into their
culling procedures by creating an a-priori proce-
dure for fair reviews of a decision to cull. Affected
individuals should receive some notice of the pro-
posed containment measure and be permitted to
consult a legal counsel. Furthermore, there is a
need to consider implementing proper compensa-
tion to farmers, assistance with re-establishment of
flocks, and help in transition to biosecure farming
practices.

The extent to which procedures can be imple-
mented depends, however, on the urgency of the
emergency and the availability of resources. Pub-
lic health officials might have to mitigate the ideal
procedural standards given the circumstances.
Therefore, at the very least, to ensure non-discrim-
ination and proportionality, public health officials
need to publicly justify their decision and the crite-
ria applicable to the proposed measures. Moreover,
the process by which decisions are made should be
open to scrutiny and the basis upon which decisions
are made should be publicly accessible. Transpar-
ency and community participation in the decision-
making process will enhance trust and acceptance.
Post hoc review measures should be put in place
to ensure that decision-makers are accountable for
their actions.

The economic impact of culling decisions, espe-
cially on small farmers, is significant. So far, the virus
has already led to the deaths of about 200 million
birds (around US$ 20 billion worth of consequences
for the countries affected), and to the impoverish-
ment of millions of small farmers whose livelihoods
depend on poultry. Consequently, the principles
of distributive justice and reciprocity require ade-
quate compensation as an ethical imperative (93).
This could include provision of alternate sources of
food if culling involves depleting a family’s source

58

of nourishment. A recommendation of this nature
will be vacant, however, without financial aid from
developed countries.

In light of the economic consequences, when
poultry export industries and the livelihood of farm-
ers are at stake, it is uncertain that affected coun-
tries and individuals will be sincere about reporting
the extent to which their flocks are infected (707).
Adequate compensation and open communication
will, however, increase the incentive to report out-
breaks. In addition, education programmes could
be directed to decreasing the stigma and social
hostility towards the infected people and countries,
as well as to promote changes that diminish risky
behaviours and practices that foster bird-to-bird
and bird-to-human transmission of virus. Inter-
national cooperation and coordination will be
essential.

9.3 Mitigating the economic impact of
trade restrictions

Avian influenza causes severe financial and trade
impacts; industry profitability, employment, house-
hold livelihoods, and, potentially, food security, are
being adversely affected by recent HSN1 outbreaks
in many countries around the globe. Hundreds of
millions of domesticated fowl have been culled or
have died of infection, devastating domestic poul-
try production (702). The overall impact of the
current strain of avian influenza hurts all livestock
sectors by increasing price volatility and generating
uncertainties in markets. The short-term costs to
economies are considerable; the long-term impli-
cations for trading patterns, policy formulation,
investments and overall industry developments will
be substantial (103).

The detection of the avian influenza virus threat-
ens not only to transform the eating habits of the
population, but also to sharply curtail the export
market. Countries and regions have introduced
large-scale import controls and bans. When con-
sidering a trade restriction, ethical considerations
should balance the risk to public health against the
harm that will be done by the restriction.

Both international and national agencies, includ-
ing WHO and WTO, have supported and adopted
the position that trade bans should be based on sci-
ence and established rules. Nuisance bans on poul-
try imports because of small, localized outbreaks
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of the H5N1 virus in exporting countries should be
avoided. In May 2005, the OIE advised to “allow
trade to occur from certain zones (geographical
areas) or from compartments (a group of farms, an
enterprise, or another managed unit) within a coun-
try even though avian influenza may be present in
a completely separate zone or compartment in that
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country”(703). To that end, the regionalization of
bans should be promoted. Timely dissemination of
all relevant information about influenza outbreaks,
interactions among animal and human health
authorities, and rapid containment and eradication
of the virus where it has emerged are necessary
conditions for regional bans to be effective.
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Conclusion

Preparing for an influenza pandemic forces society
to face a number of difficult issues, many of which
transcend mere scientific effectiveness; public
health emergencies raise serious ethical issues that
are central to society’s commitment to freedom and
social justice. Even when effective, public health
interventions can have deep adverse consequences
for economic and civil liberties. It is vital that indi-
vidual rights are only sacrificed when necessary to
protect public health. As such, laws must clearly
establish the criteria under which government can
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exercise emergency powers. These laws must also
provide adequate due process and ensure that any
infringements of individual rights are minimized.

The threat of an influenza pandemic is real. If the
threat manifests, millions of lives will be lost. This is
a catastrophe in itself, but the tragedy will be even
worse if society ignores the ethical concerns. An
immediate political and social response to these
ethical concerns is crucial, so that in the event of
a pandemic, we are equipped — scientifically and
ethically — to deal with its impact.
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Introduction

Neither were the physicians at first of any service,
ignorant as they were of the proper way to treat it,
but they died themselves the most thickly, as they
visited the sick most often; nor did any human art
succeed any better. Supplications in the temples, divi-
nations, and so forth were found equally futile, till the
overwhelming nature of the disaster at last put a stop
to them altogether.

Thucydides, History of the Peloponnesian War

So the plague defied all medicines; the very physi-
cians were seized with it...men went about prescrib-
ing to others and telling them what to do...and they
dropped down dead, destroyed by that very enemy
they directed others to oppose. This was the case of
several of the most skilful surgeons.

Defoe, Plague Diaries

Since ancient times, communicable diseases have
posed threats to those providing care for the
afflicted. In modern times, such as in recent severe
acute respiratory syndrome (SARS) and Ebola out-
breaks, front-line health-care workers (HCWs) in
both the developed world and developing world
were at increased risk of serious morbidity and
mortality from infection acquired while providing
care. This risk holds for both professional and non-
professional HCWs.

An influenza pandemic, even a “mild” one like
the 1968 pandemic, will place increased demands
on communities and health systems globally. As
the precise nature of a future pandemic cannot
be predicted, it is prudent for planners to prepare
a response that entails mobilization of the entire
health-care system with significant involvement
of the community sector. The voluntary participa-
tion of groups in the community sector is essen-
tial to any rational response to a pandemic. Thus it
is important that pandemic planners identify and
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engage with these groups as part of the planning
process so that roles and expectations are made
explicit and decisions about the employment of
human resources are transparent.

In addition, response to a pandemic will call
upon a wide range of caregivers from both the for-
mal and informal health-care system, and involve
clinical and non-clinical HCWs, professional and
non-professional staff. Thus a challenge facing all
pandemic planners is to identify and engage those
sectors of the community that will be first respond-
ers to a pandemic and ensure their participation in
a pandemic plan. The ethical basis and values sus-
taining this engagement have been outlined in a
report (7).

Governments have an obligation to ensure the
safety and health of populations living within their
territory, regardless of ethnicity, nationality, reli-
gion, income, or registration in a social service sys-
tem (see chapter Il). This means that governments
are obliged to provide a response to a pandemic
threat. They also have an obligation to ensure the
ability of HCWs to provide care in a manner that
protects their health as much as possible. The rec-
ognition of mutual vulnerability and of reciprocal
obligations is integral to understanding the ethical
challenges posed by pandemic influenza.

Human resources are the foundation to an effec-
tive pandemic response. Yet, pandemic planning
is evolving in the midst of a global crisis in human
resources in health care. As a recent editorial in the
Lancet (2) noted:

Years of underinvestment in health, coupled with
enforced economic reforms that restricted invest-
ment in public health services and education, have
left many countries with critical shortages of health
workers. The attractions of international migration,
and concentration of the remaining professionals in
urban areas, means, according to the World Health



ADDRESSING ETHICAL ISSUES IN PANDEMIC INFLUENZA PLANNING

Report, that many national health systems are weak,
inequitable, unresponsive, and unsafe. This situation
is made worse by changing epidemiological threats
and the fact that the skills of available professionals
are often not well matched to the local population’s
health needs.

In the modern context, health care is delivered by
a set of diversely constituted and funded hetero-
geneous systems with huge disparities in terms of
both human and technological resources. Given
the immense diversity and complexity of health
services in the many WHO Member States, it is dif-
ficult to give specific guidance on human resource
planning for a pandemic situation which is relevant
in all necessary details and in all contexts. The call
for engagement by the World Medical Associa-
tion (WMA) in their Resolution on Avian Influenza
adopted by the WMA General Assembly, held in
Santiago, Chile, in 2005," is necessary and com-
mendable. However, it is essential that engage-
ment is framed around issues of importance.

This document was prepared by a Working
Group (see Annex) as background information for

' The World Medical Association has recognized the poten-
tial global morbidity and mortality as a result of the H5N1
strain of avian influenza (WMA General Assembly, Santiago
2005). The WMA has committed to work with member Na-
tional Medical Associations (NMAs), the WHO and other
stakeholders to track the progress of the disease and pro-
pose the necessary measures to minimize its impact on the
global human population. The WMA has also urged govern-
ments to engage with NMAs to prepare for the possibility of
a pandemic.
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a WHO consultation (3) on “Ethical issues in pan-
demic influenza planning” held in Geneva, Swit-
zerland, on 24-25 October 2006. The purpose of
the document is to outline the salient ethical issues
regarding the role and obligations of HCWs to pro-
vide care during an influenza pandemic. It compris-
es five sections. The first section outlines the ethical
issues related to HCWs' obligations to provide care
during a pandemic. The second section exam-
ines professional codes of ethics and summarizes
recent key papers in the ethics literature relevant
to pandemic planning. The third section examines
the obligations of society to HCWs. The fourth sec-
tion briefly highlights some recent empirical stud-
ies relevant to pandemic planning. The fifth section
is a summary including suggestions which were
proposed for discussion during the WHO global
consultation.

In the document hereafter health-care profes-
sionals (HCPs) are distinguished from health-care
workers (HCWSs) who may include professional and
non-professional care deliverers involved in a pan-
demic response.
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Ethical issues involved in HCWs' obligation
to provide care in a pandemic

HCWs and others will be an integral part of any
pandemic response. SARS was primarily an out-
break in health-care institutions and actually quite
limited in scope; patients became infectious after
onset of symptoms resulting in much more limited
transmission at community level than in health-care
settings where infection control procedures were
inadequate. In contrast, influenza infection, with its
efficient person-to-person spread, short incubation
period, and undefined period of contagiousness
before disease onset, results in high rates of ill-
ness during a pandemic. Subsequently, depending
on the characteristics of the illness, there are high
demands for health care and possibly high mortal-
ity rates. The exposure of HCWs to the pandemic
influenza virus will occur in both occupational and
community settings and HCWs are likely to face
additional risks to their own health in responding
to an influenza pandemic. The level of acceptable
risk that HCWs should countenance in the con-
duct of their duties, especially in care delivery to
infectious patients or in disaster situations, is per-
ceived differently depending on the society and the
circumstances.

The historical record of HCWSs in response
to communicable diseases has been uneven.
Emmanuel (4), writing in the aftermath of SARS,
made the following observations:

The history of physicians’ responses to ... contagions
is mixed. Galen is reported to have fled from Rome
during a plague in 166. Although in the 14th cen-
tury some physicians stayed and cared for the sick,
most responded to the Black Death by fleeing. Defoe
indicates in A Journal of the Plague Years — a novel-
istic chronicle about London’s great plague of 1665
—that most physicians were called “deserters”. In the
mid-19th century, nascent professional organizations
began to articulate the physician’s ethical obligation
to care for the sick during epidemics. The SARS epi-
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demic tested the dedication of a medical profession
that might have been weakened by increasing com-
mercialization, poor morale, an emerging preference
for easier professional lifestyles, and the pervasive
self-centred individualism of the larger society.

HCWs have responded with admirable courage
and self sacrifice in response to communicable
diseases such as SARS and Ebola. One might ask,
therefore, whether an ethical problem truly exists.
There is little doubt that the vast majority of HC\Ws
performed their jobs effectively under consider-
able stress and sometimes at significant personal
risk. Many HCWs provided exemplary care, and
still others behaved in truly heroic fashion, scores
of nurses, doctors, respiratory technicians, other
professional and non-professional health workers
laboured extremely long hours at personal risk. This
demonstration of HCWs going above and beyond
the call of duty, which proved necessary to control
the disease, was morally commendable. It can be
expected, although not guaranteed, that a similar
response would be evident globally in the case of
an influenza pandemic.

At the same time, however, serious concerns did
surface during SARS outbreaks about the extent
to which HCWs would tolerate risks of infection to
themselves (5). Some baulked at providing care to
those infected with an unknown virus. In some cir-
cumstances, staffing became an issue in SARS wards
and assessment centres; indeed, failure to report for
duty during the outbreak resulted in the permanent
dismissal of some hospital staff. As a consequence,
the risk that was faced during the SARS epidemic
was not distributed equitably, and those HCWs
who volunteered to provide care faced the greatest
exposure (6). Similarly, in Ebola outbreaks, there are
reports of doctors and nurses fleeing their posts for
fear of contracting the disease or because of pres-
sure from family members (7).
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Following such outbreaks, many HCWs who
cared for patients with serious communicable dis-
eases raised concerns about the protections that
were provided to safeguard their own health and
that of their family members. Conflicting obliga-
tions were another significant concern. HCWs are
bound by an ethic of care and therefore obligations
to the patient’s well-being should be primary. At
the same time, however, HCWs have competing
obligations to their families and friends, whom they
fear infecting, in addition to obligations to them-
selves and to their own health (particularly those
with special vulnerabilities, such as a co-morbid
condition). HCWs have faced stigmatization and
serious threats to their families as a consequence
of providing care (7, 8). During outbreaks some
HCWs questioned their choice of career and sub-
sequently some decided to leave their profession
and pursue new ventures, indicating an unwilling-
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ness or inability to care for patients in the face of
risk. Recent survey data from the United States of
America indicate that mixed views exist concerning
the duty to care for patients during infectious dis-
ease outbreaks (9).

Concerns about the duty to care for persons
with infectious diseases were salient in the early
response to HIV/AIDS. At that time professional
opinions in both nursing and medicine were firm
in reiterating the obligation of HCWs to provide
care to those with HIV/AIDS (70, 11). This may be
the standard that should be set for an influenza
pandemic.

It is clear that the issue of duty to care has
emerged as a matter of paramount concern among
HCWs, hospital administrators, policy-makers, and
bioethicists (5, 12, 13). Hence it is essential for plan-
ners to have clear recommendations for the HCWs
responding to a pandemic.
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Guidance provided by professional codes
of ethics and ethical theory regarding
obligations to care

Traditional sources of guidance to HCWSs come
from codes of professional ethics. Additional guid-
ance comes from the literature in ethics.

2.1 Codes of ethics

In the past, some codes of ethics, such as those
of the American Medical Association (AMA) had
quite explicit guidance for physicians, in particular
regarding their duties and obligations during an
infectious disease outbreak. For example, for over
100 years the following provision was found in the
AMA code of ethics (as cited by 74):

..when pestilence prevails, it is their (physicians’) duty
to face the danger, and to continue their labours for
the alleviation of suffering, even at the jeopardy of
their own lives.

This provision was deleted from the AMA code of
ethics in the 1950s and it is questionable whether
such stringent requirements would be endorsed
as an expectation by current professional associa-
tions. It is of interest, that a revision of the Cana-
dian Medical Association Code of Ethics in 2004,
subsequent to the SARS outbreak, was silent on
the issue. Most codes of ethics provide general
proscriptions forbidding discrimination, but do not
address the level of risk that HCWs should take in
the delivery of care.

A review of published codes of ethics found
that professional codes employed variable wording
regarding duty to care. Few codes contained direct
language addressing an infectious disease emer-
gency. At the time of writing, 61 professional codes
have been reviewed. Of these 29 codes had no
mention of duty to care, 23 had broad statements
(such as the WMA International Code of Medical
Ethics: “A physician shall give emergency care as a
humanitarian duty unless he is assured that others
are willing and able to give such care.” (15)), eight
had what could be construed as specific directions
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to members." A good example of this would be the
AMA policy document “Physician obligation in dis-
aster preparedness and response” (16) adopted in
June 2004

National, regional, and local responses to epidemics,
terrorist attacks, and other disasters require extensive
involvement of physicians. Because of their commit-
ment to care for the sick and injured, individual phy-
sicians have an obligation to provide urgent medical
care during disasters. This ethical obligation holds
even in the face of greater than usual risks to their
own safety, health or life. The physician workforce,
however, is not an unlimited resource; therefore,
when participating in disaster responses, physicians
should balance immediate benefits to individual
patients with ability to care for patients in the future.

It is important to note that the AMA'’s provisions
leave it to the discretion of the HCP to assess the
level of risk to be taken.

2.2 Recent ethics literature

Clark (72) has recently argued that the duty to care
for those with infectious diseases is a primary ethi-
cal obligation for HCWs for a number of reasons,
including:

1. The ability of physicians and HCWs to provide
care is greater than that of the public, thus
increasing their obligation.

. By freely choosing a profession devoted to care
for the ill, they assume risks.

. The profession has a social contract that calls on
members to be available in times of emergency.

The first criterion is likely to be universal. In most
contexts HCWSs do have special training that puts

! Limitations of this analysis are that it was restricted to the
English language and those codes found via the search strat-
egy described. The search is ongoing with the assistance
of the Bioethics Library Services at the Kennedy Centre for
Bioethics.
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them in a better position to provide care and aid
the sick and suffering and this increases their obli-
gation to provide care. However, it might not hold
true for HCWs without specialized training, infor-
mal care providers, volunteers and other members
of the community, but this does not mean that they
are under no obligation.

The second criterion may be true in principle, but
in fact most HCWs, particularly in the developed
world, have little awareness of their increased risk
of contracting a communicable disease. Reviews of
the literature indicate that in non-pandemic times
HCWs are at significant risk of occupationally-
acquired infectious diseases. Sepkowitz (77, 18), in
a two-part review of occupationally-acquired infec-
tions in HCWs concluded that this risk is an una-
voidable part of daily patient care and is associated
with substantial illness and occasional death.

A review (79) from the perspective of the devel-
oping world found that rates of communicable
disease transmission were high in health-care con-
texts; appropriate infection control measures, par-
ticularly personal protective devices, were generally
unavailable; and education levels were low. The
authors concluded:

Along with international agencies, national budg-
ets should provide resources to ensure the safety of
medical personnel. The expenditures should not be
viewed as an increase in the cost of health care in
developing nations, but rather as insurance to protect
each nation’s investment in its health care work force.
The inevitable consequence of continued inattention
will be a mounting toll of disease and death among
productive health care workers in places where their
loss can least be afforded.

As for the first criterion, the second imposes no
additional obligations on non-professional and vol-
untary responders to a pandemic.

The third criterion is of value in those settings
where a social contract between professions and
governments can be argued to exist, which is not
the case globally, particularly in systems with large
privately-funded components.
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Reid (73), in the aftermath of SARS, argued
that:

Duty to care is not based upon particular virtues of
the health professions, but arises from social reflec-
tion on what response to an epidemic would be con-
sistent with our values and our needs, recognizing
our shared vulnerability to disease and death. Such
reflection underwrites a strong duty of care, but one
not to be borne solely by the altruism and heroism of
individual healthcare workers.

Reid's reflection captures the fact that a pandemic
response will entail both professional and non-pro-
fessional HCWs. While non-professional HCWs do
not have obligations rooted, however opaquely, in
codes of ethics and historical practices, they may
have relevant contractual obligations. The impor-
tant role that they play in the response to a pan-
demic must be emphasized (20). Furthermore, it is
essential that HCWs acknowledge and accept the
possible risks of occupationally-acquired disease.
Reid’s emphasis on social reflection on the response
that would be consistent with the values and needs
of communities is an important reminder of the
communicative nature of pandemic planning.

2.3 Scope of work obligations

A pandemic will result in a surge in demand for
HCW services. It can be expected that there will
be absence due to illness among HCWs and prob-
ably also their family members. Concerns have
been raised that HCWs will be assigned to tasks
for which they lack adequate training. In times of
emergency, governments and health-care organi-
zations may invoke the need for such reassign-
ments. It is recommended that such possibilities be
raised and discussed during pandemic planning so
that all participants are aware of the possible range
of duties that may be expected of HCWs and that
all liability issues are discussed.!

! See for example the human resource strategy in the Toron-
to Academic Health Sciences Network http://portal.sw.ca/
tahsn/default.aspx
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Societal responsibility and reciprocity

The moral duty to behave responsibly and not
knowingly put other people at risk is not a duty
that is confined to HIV infection or to other life-
threatening diseases; it is a duty of all people with
communicable diseases. It is, however, also a duty
which we can expect people to discharge only if
they live in a community that does not leave them
with all the burdens involved in discharging this
duty (27).

While much of the discussion post-SARS has
been about the duties of HCWs, there are other
important ethical issues that need to be addressed,
including reciprocity and solidarity. If workers are to
take high risks, there is a duty upon society, in par-
ticular on their institutions, to support them. This is
an important aspect of the principle of reciprocity.
Pandemic planners must help workers cope with
the high stress of a pandemic, and acknowledge
that their work is dangerous. For example, they
need to provide for the health and safety of work-
ers, and for the care of those who fall ill on duty.
There is also a need for fair and workable human
resource plans for emergency situations. These will
entail clear workplans and specific detailed instruc-
tions on roles and obligations. Limitations imposed
during SARS outbreaks resulted in a loss of work
for some HCWSs. The imposition of employment
restrictions should not result in financial hardship
or job loss and should not unduly affect part-time
staff.

In addition to moral obligations, in many coun-
tries there is a legal obligation to ensure a safe
workplace, including in the health-care system.
While absolute safety of health-care institutions
cannot be assured in a pandemic, the rights of
workers must be respected.

Health systems vary around the world in the
amount of support that they can give to HCWs
charged with the responsibility of providing care in
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a pandemic. It is an unfortunate fact that immense
disparities exist in health-care systems globally;
many are unable to provide protective equipment
required in the management of infected patients;
sometimes they do not provide soap and essential
disinfectant. In the event of an influenza pandemic,
it is highly unlikely that sufficient vaccines (if avail-
able and effective) or antiviral medication will be
available in all health-care systems.

As Sepkowitz (17, 18) and Sagoe-Moses et al.
(19) note, many infections can be prevented by
appropriate use of hygienic techniques. Pandemic
planners have an obligation to ensure that all pan-
demic responders are provided with education and
training on appropriate hygiene. To the greatest
extent possible, personal protective equipment and
other infection control modalities should be provid-
ed to HCWs. Although high technology responses
such as vaccines and antivirals may not be availa-
ble, hand hygiene agents and education should be
provided globally. Although there is no direct evi-
dence of their value in an influenza pandemic, the
evidence does suggest that, if used correctly, there
is likely to be a protective effect in other viral respi-
ratory outbreaks. The risk to caregivers is not only
physical, but also psychological and psychosocial
support is an important consideration in pandemic
planning.

3.1 The role of community and
voluntary organizations

A wide range of community-based organizations

such as civil society organizations,! nongovernmen-

tal organizations (NGOs), faith-based organizations

etc. are likely to be involved in pandemic planning.

In many contexts, medically-oriented organizations

' Voluntary civic and social organizations and institutions as
opposed to governmental and commercial institutions.
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are already either integrated in primary health-care
delivery or providing parallel input in coordina-
tion with the governmental public health system.
Although not necessarily designated as HCWs,
members of such organizations can play important
roles in a pandemic response, and may be exposed
to increased risk in the course of providing care.
Pandemic planners are advised to ensure the par-
ticipation of community-based organizations in
planning efforts as this will enhance the legitimacy
of such efforts in communities.
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3.2 The role of sanctions

Governments and public health agencies are
charged with the obligation to protect populations
from infectious disease threats. As such, through
a variety of means, they are also empowered to
consider the use of sanctions in order to ensure
a response from HCWs." This is considered highly
undesirable. Instead, it is recommended that volun-
tary measures are employed to ensure the partici-
pation of HCWs in the pandemic response.

' For example, two provinces in Canada have tabled legisla-
tion that has been interpreted as supporting conscription for
HCWs in the event of an infectious disease emergency.
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The attitude of HCWs and the
public towards care in a pandemic —
a summary of recent literature

Empirical research is of value to planners to under-
stand some of the issues of concern that may be
expressed in their jurisdiction. There is a limited but
informative literature on attitudes towards care in a
pandemic and this may aid in the development of
strategies to increase voluntary participation.

A qualitative study (22) of general practitioners
in Tasmania, Australia, found that they expressed
a willingness to provide professional services in a
pandemic. Their motivation for this was largely
altruistic and they recognized the high personal
risk of becoming infected. Participants did not have
stockpiles of antivirals or personal protective equip-
ment within their practices and felt that govern-
ment had a duty of care to stockpile on behalf of
the general practice workforce. Failure to provide
personal protective equipment was seen to reduce
the duty to care. Participants were interested about
receiving further information and training in pan-
demic preparedness.

A survey of workers in public health agencies in
Maryland, USA (20), found that nearly half of the
local health workers indicated that they would not
report for duty during a pandemic. Clinical staff
were more likely to state they would report for duty
than technical and support staff. The perception of
the importance of one’s role in the agency’s over-
all response was the single most influential factor
associated with willingness to report to work.

A survey of hospital employees in Germany (23)
reported that 28% of respondents stated it was “pro-
fessionally acceptable” to fail to report to work in order
to protect themselves and their families from infection
and 77% did not agree that HCWs failing to report to
work should be dismissed from employment.

The College of Family Physicians of Canada
survey of the public (24) indicated that an over-
whelming majority of respondents (86%) said it
was important at a time of serious medical emer-
gency — such as a widespread influenza outbreak
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or natural disaster — to be able to turn to their fam-
ily doctor for information and advice. Almost every
Canadian polled (96%) indicated the importance
of family doctors having access to the information,
equipment, supplies, and other support needed in
the event of a public health emergency. Respond-
ents also strongly agreed (93%) that primary-care
professionals must be involved in the development
of emergency plans for Canada because they are
sure to be on the front-line in the event of a public
health emergency.

Experience with Ebola outbreaks has indicat-
ed that knowledge of local healing practices and
cultural patterns of care in the community are
important for disease control. Summarizing the
experience of three Ebola outbreaks, Hewlett and
Hewlett (7) write:

...knowledge of local and biomedical models contrib-
uted to the eventual control of the outbreak. Local
nurses and other health care workers were aware of
these models and were in a position to negotiate the
cultural models more readily than international teams
sent to control the outbreaks.

These studies, although limited, contain important
messages for pandemic planners. They illustrate
the stated willingness of HCWs to serve during
infectious disease emergencies. They also contain
cautionary evidence that unwillingness to serve is
a reality and that the perceived importance of the
role that will be played by HCWs is an important
predictive factor. They highlight the importance of
culture in the control of communicable diseases.
Pandemic planners, therefore, have an important
task in ensuring that all relevant responders are
aware of the essential role they must play. A cru-
cial goal of pandemic planning is to communicate
that need and engage in a transparent and inclu-
sive planning process. Education for HCWs on best
infection control practices should be included as
part of the planning process.
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Conclusions

An influenza pandemic will test health systems and
communities globally. The goal of pandemic plan-
ning is to mitigate the harm such a pandemic can
cause to societies. HCWs will play an essential role
in the response, and one task of pandemic plan-
ning is to ensure a well-prepared cadre of pandem-
ic responders.

An influenza pandemic will highlight the uni-
versal vulnerability of the human species to infec
tious disease. The response should be truly global
in scope, and global planning should strive for a
response based on solidarity.

HCWs have unique skills that confer a moral
obligation to respond to a pandemic influenza, and
their participation will be essential to an effective
response. The level of risk a HCP can legitimately
be asked to assume depends on both the benefits
expected to result from the professional’s efforts
and the level of support he/she can expect to help
minimize the risks. Many individuals are likely to
assume their professional obligations voluntar-
ily, but some may be unwilling to accept substan-
tial risks to their own health, particularly if they
have other obligations, such as family caregiving
responsibilities. Since balancing these competing
considerations is ultimately a matter of personal
conscience, it is generally inappropriate to conscript
professionals into service. However, some individu-
als may have pre-existing legal or contractual obli-
gations to work during a pandemic, and violation
of these obligations may entail reprimands or loss
of employment.

Pandemic planners should therefore plan for
measures guaranteeing an efficient and safe work-
ing environment by:

1. ensuring that the discharge of duties is given suf-
ficient support throughout a period of extraordi-
nary demands;
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. providing education and training of all HCWs on
hygienic measures (such as hand hygiene) that
reduce risk to HCWs and recipients of care;

. taking steps to enhance and enable the voluntary
participation of HCWs in a pandemic response;

. assessing local circumstances;

. ensuring the participation of formal and informal
care networks in pandemic response planning
including clinical and non-clinical professional
and non-professional HCWs;

. developing human resource strategies that cover
the diverse occupational roles, that are transpar-
ent in how individuals are assigned to roles dur-
ing a pandemic response, and that are equitable
with respect to the distribution of risk among
individuals and occupational categories;

. ensuring that processes are in place to accom-
modate legitimate exceptions to the provision of
clinical care (e.g. pregnancy, immunodeficiency,
family member affected);

. recognizing the role of gender and culture
(including religion) in the provision of health
care and its relevance to an effective pandemic
response.

Professional associations should, by way of their
codes of ethics, provide clear guidance to members
in advance of an influenza pandemic and identify
mechanisms, or develop means to inform members
as to expectations and obligations regarding the
duty to provide care during a communicable dis-
ease outbreak and during an influenza pandemic.

Governments should commit to provide all HCWs
at risk (professional or non-professional), including
those working in a hospital setting or at commu-
nity level with:
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. technical advice and epidemiological evidence
as available;

. means for patient isolation, personal protective
equipment, soap and disinfectant;

. antivirals for early treatment of illness and pre-
or post-exposure prophylaxis, if sufficient stocks
are available;

. the possibility to be vaccinated with the appro-
priate vaccine as soon as it is available in the
country.
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It is also advisable to avoid sanctions intended to
increase the compliance of HCWs in delivering care
during a pandemic; governments wishing to take
steps to ensure a response from the health-care
sector should be urged to employ voluntary meas-
ures. If a government chooses to sanction HCWs
who fail to respond, sanctions should be applied
within the context of the existing rules of profes-
sional associations and contract law (e.g. reprimand
or loss of license, dismissal from employment) and
should not contravene the human rights of the
HCW or their family in any way.
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Preface

This paper discusses the international and mul-
tilateral responsibilities that states have to assist
and support other states, and the peoples of other
states, during an influenza pandemic. It provides
practical points of reference for consideration by
states that may wish to request or provide inter-
national assistance or cooperation. It should be
noted that agreement on international law or
understanding in this area is not well-developed;
the paper therefore provides preliminary guidance
with regard to policy rather than formal advice.
The paper is divided into five sections. The Intro-
duction (1) describes the paper’s terms of reference
and the assumptions that underlie the argument
it makes. Section (2) identifies broad legal princi-
ples that are relevant, including relevant policy
commitments by states, and goes on to consider
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reasons why states find it difficult to apply these
principles operationally. Section (3) considers spe-
cific issues that will arise at different phases of a
pandemic, and offers advice on how these might
be managed, taking account of the principles (and
obstacles to their implementation) identified in sec-
tion (2). Section (4) considers issues of fairness and
equity. Section (5) draws conclusions and makes
some recommendations.

This paper is one of four papers commissioned
by WHO to consider the ethical dilemmas that will
arise in the course of an influenza pandemic. The
papers were discussed at an international meet-
ing convened by WHO on 24-25 October 2006 in
Geneva, Switzerland. As for the other papers, this
paper has been prepared by an expert panel sup-
ported by consultation.
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Introduction

This paper considers moral dilemmas or challenges
that states may face in their international or tran-
snational relations when they request action, assist-
ance or cooperation from other states in the event
of an influenza pandemic, or are requested by
other states or multilateral organizations to assist
or cooperate. Chapters I, Il and Ill address issues of
national responsibility. In some instances, national
issues have an international dimension and, where
another paper has addressed these, this one does
not. The scope of the paper has also been limit-
ed for other reasons. Firstly for practical grounds,
because the paper cannot cover all of the many
issues that might be raised. Secondly, many aspects
of transnational and multilateral obligation remain
unresolved both in international law and by states.
The paper does not attempt to analyse these ques-
tions substantively; it merely alludes to aspects of
this important emerging area of policy in the argu-
ment it develops.

In order to keep the paper to a reasonable length,
the Working Group made several assumptions:

1. When a new pandemic influenza virus emerges
and starts to spread, no containment/quarantine
measures will prevent most countries from being
affected. This means that (perhaps with rare
exceptions) all countries must prepare to man-
age a domestic epidemic. We will not face a posi-
tion where, for any length of time, “untouched”
countries can assist ones that are affected.

2. Under the foreseeable circumstances, vaccines
or prophylactics will not be readily available in
time or in sufficient quantities to protect the
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majority of people effectively in most regions
of the world. In particular, if the virus becomes
transmissible, there will probably not be time to
develop and produce a vaccine fast enough for
use on the majority of unaffected populations
during the first pandemic wave. For this reason
too, all countries (possibly with rare exceptions)
must prepare to manage a domestic outbreak of
pandemic influenza infection.

3. It is very hard in advance to make reliable pre-
dictions of rates of morbidity and mortality. We
do not know how grave or widespread the crisis
created by a pandemic will be in different regions
and countries. This has important implications
for international preparedness. If the pandemic
turns out to be relatively mild in some regions, it
will be possible to scale up international assist-
ance. On the other hand, if rates of morbidity
and mortality are high across the globe, few
countries will be in a position to help others. This
problem will arise only during the phases of a
full-blown epidemic; but during these phases
the policy implications are significant and efforts
should be made to prepare for them.

This paper aims to provide states with realistic
and practical advice concerning their international
responsibilities during different phases of a pan-
demic. Before examining these in more detail, we
look first at relevant general principles regarding
states’ responsibilities abroad; and at some of the
commitments states have made that may be con-
sidered relevant in the event of a pandemic.
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General considerations

When considering the degree to which states may
have responsibilities abroad, it is helpful to begin
by noting that states may choose or be obliged to
take action abroad for a number of reasons. Gov-
ernments may do so to protect or promote national
interests or to fulfil their obligations under interna-
tional law or human rights law. A government may
also act from ethical motives or a sense of solidar-
ity with other societies — increasingly often because
its own people require it to act ethically on their
behalf.

In this context, it is relevant that the pandemic
itself (although not necessarily the way in which it
is managed) is a “no fault” event. It can be likened
to a natural disaster, rather than a catastrophe
caused by human interventions or irresponsibility.
No actor or state is accused of being the cause of
the problem.

This is significant in terms of obligation, and also
international action. Theoretically the obligation on
a state to assist other states is much stronger where
the state has some causal responsibility. Indeed,
if its responsibility is demonstrable, the state will
have a direct duty to repair or compensate for the
problem in question. In practice, however, direct
responsibility for international problems is noto-
riously difficult to demonstrate. The “no fault”
character of this crisis means that governments are
much more likely to be willing to assist one another
cooperatively. It is much easier for them to do so
if the disaster concerned is considered a natural
event and no issues of fault stand in the way of act-
ing ethically.

This is helpful because, in comparison to many
other areas of policy, states have a good record
of responding collectively when natural threats to
health have been identified. Their management of
the epidemic of severe acute respiratory syndrome
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(SARS) is a good example. Considerable coordina-
tion and cooperation as well as determination were
involved, and the effort was successful. In a similar
way, states have cooperated effectively in global
vaccination programmes where national and global
health interests coincide and where international
coordination was fundamental to success. In other
areas of policy, effective cooperation on this large
scale is not widespread.

As noted above, questions of fault may well arise
in the management of a pandemic. Governments
may be accused of putting lives at risk by hoard-
ing medicines without justification, implementing
commercial or travel restrictions that delay ship-
ments of vital supplies, mistreating foreign nation-
als who enter their country, putting the populations
of other countries at risk by acting incompetently,
or applying discriminatory policies with respect to
their own citizens or citizens of other countries.
Such issues are raised briefly below and discussed
in the previous chapters.

The first main point, therefore, is that a state
does not have to deal with the difficult problem of
fault when it considers its general responsibility to
assist other states in the event of a pandemic. But if
states are free to act to help other states or peoples
abroad, do they have a well-defined and under-
stood legal or moral responsibility to do so? Again,
in general terms they do. Most states have accept-
ed certain legal obligations (if they have signed
human rights treaties, for example) and all have
made political commitments to assist other states
if need arises. Thus the essential issue is — does the
state in question have the capacity to assist while
continuing to fulfil its essential responsibilities, par-
ticularly to its citizens and other people under its
jurisdiction?
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2.1 Obligations

The UN Charter (7) includes international coopera-
tion among its purposes: “To achieve international
cooperation in solving international problems of an
economic, social, cultural or humanitarian charac-
ter, and in promoting and encouraging respect for
human rights and for fundamental freedoms for all
without distinction as to race, sex, language or reli-
gion” (Article 13).

The Universal Declaration on Human Rights
(UDHR) (2) guarantees respect for economic, social
and cultural rights (including matters of health),
considering them “indispensable for human dig-
nity”, and proclaims that they should be realized
“through national effort and international coop-
eration” (Article 22). Though the UDHR is a Dec-
laration rather than a legal treaty, its status is such
that it is widely considered to be part of customary
international law.

States that are signatories to the International
Covenant on Economic, Social and Cultural (ESC)
Rights (3) have made a formal legal commitment to
help one another:

“Each State party to the present covenant undertakes
to take steps individually and through international
assistance and cooperation, especially economic and
technical, to the maximum of its available resources,
with a view to achieving progressively the full realiza-
tion of the rights recognized in the present covenant
by all available means, including particularly the adop-
tion of legislative measures” (Article 2.1).

The Covenant includes commitments to promote
health and take steps to prevent, treat and control
epidemics (Article 12).

The Convention on the Rights of the Child (4)
includes a similar clause:

“States Parties shall undertake such measures to the
maximum of their available resources and, where
needed, within the framework of international co-
operation” (Article 4).

Specific guarantees in the treaty concerning health
mention the needs of developing countries.

This paper does not encompass an argument of
the legal standing of these and other references to
international obligations abroad but briefly it can
be said that states recognize an obligation to coop-
erate although the extent of the obligation remains
a subject of continued discussion (see below). It
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can also be affirmed that states that have ratified
the international covenant on ESC rights, or the
Convention on the Rights of the Child, or signed
the UDHR, have made legal commitments to assist
other states to achieve human rights objectives. It
can equally be shown that the right to protection
from iliness and disease, and protection of the right
to life, are rights that fall within the above under-
takings — but again, the extent of the obligation
they generate is still a matter for discussion.

2.2 Commitments

In addition, the great majority of states have made
public commitments (that fall short of legal under-
takings) to provide assistance and cooperate to
achieve humanitarian and human rights objectives.

In the Millennium Declaration (5), for example,
Heads of State recognized that

“in addition to our separate responsibilities to our
individual societies, we have a collective responsibil-
ity to uphold the principles of human dignity, equality
and equity at the global level. As leaders, we have
a duty to all the world’s people, especially the most
vulnerable...”

The Declaration goes on to state that “Global chal-
lenges must be managed in a way that distributes
costs and burdens fairly in accordance with basic
principles of equity and social justice...”. Heads of
State reaffirmed their commitment both to UDHR
and to the full protection and promotion of human
rights. It should also be noted that the Millennium
Development Goals (MDGs), attached to the Decla-
ration and adopted as targets by the great majority
of states, include specific obligations in relation to
health that cannot be met if the impact of a global
influenza pandemic is not addressed collectively.
Goal 8, moreover, affirms the general commitment
of states to assist one another internationally to
promote development (5).

The International Health Regulations (IHR) (6)
include similar language, whose meaning is illumi-
nated by the texts above. The World Health Assem-
bly Resolution adopting the revised IHR (WHA 58.3)
urges Member States to collaborate in implement-
ing the Regulations (paragraph 5.2), and to assist
developing countries in particular (paragraph 5.3);
it also requests the Director-General to collaborate
with States Parties in providing technical coopera-
tion and logistical support (paragraph 6.5), and
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in mobilizing financial resources to provide sup-
port to developing countries (paragraph 6.6). The
Regulations themselves state that, when a public
health emergency of international concern occurs,
WHO may offer to mobilize international assistance
(Article 13.4) and that “When requested by WHO,
States parties should provide, to the extent possi-
ble, support to WHO-coordinated response activi-
ties” (Article 13.5).
In brief it can be said that:

e the great majority of states have made legal
undertakings and political commitments in gen-
eral terms to help protect the health of people in
all countries (not just their own);

e the states’ first and primary obligation is to the
people for whom they are directly responsible;

e a state’s obligation to help other countries and
populations abroad is increased
— if it has resources to spare, and
— a government abroad lacks the means to
protect the health of its people.

It is fair to say that these positions are generally not
contested; their implications for action may be (see
next section).

2.3 Obstacles to implementation

Two issues in particular have made it difficult for
governments to implement these acknowledged
responsibilities in a transparent and effective way.

The generality of the obligation

First, the obligations are set out in general terms.
They provide no criteria for judging how a state
should assess the extent of its obligations abroad
in particular cases. With respect to a pandemic,
no criteria indicate how much country A should
give country Z, either relative to another country
B, or relative to its own budget, national income,
and needs. Because there are no agreed criteria
for assessment, efforts to cooperate internation-
ally are frequently incoherent. When a crisis occurs,
it is usual that some wealthy states offer little or
nothing, while the majority pledge far more than
they finally give. It is a pattern of behaviour that
positively damages the reputation of governments.
However, bad faith is not an adequate explanation;
while no rules exist to guide contributions, the pat-
tern will persist.

93

Efforts have been made to assess the obligations
of states more fairly. States make contributions to
the UN that reflect their wealth. In practice, never-
theless, a major part of the UN's income is volun-
tary, reflecting states’ unwillingness to make fixed
assessed contributions to its programmes. Rich gov-
ernments pledged to provide 0.7% of their gross
national income in aid. However, few donor states
have ever achieved this target, and the pledge did
not indicate how aid is to be allocated — how much
will go to whom for what. However, establishing
useful rules of assessment is acknowledged to be
extraordinarily challenging, but without such rules,
inclusive and effective international collaboration
will remain extremely difficult to achieve in particu-
lar cases, and to sustain in general. The non-specif-
ic wording of MDG 8 merely confirms that, while
states acknowledge their general commitment to
a just international order, they wish to retain their
freedom to choose how much and what they assist.
While this is so, international assistance will remain
uneven and inadequate.

Should a pandemic occur, states’ reluctance to
accept degrees of obligation will be a significant
obstacle to achieving an adequate internation-
al response. If WHO Member States, and WHO
itself, could establish some benchmarks or work-
ing rules for assessing the financial contributions of
states during the pandemic, it would greatly assist
decision-making and effective response. The adop-
tion of a transparent and predictable assessment
system for financing the international response to
the pandemic would also help significantly to fore-
stall criticisms of discrimination and unfairness that
will otherwise be almost inevitable.

The issue of sovereignty

A second issue has prevented states from putting
into operation their obligation to assist abroad. In
international law and state practice, national gov-
ernments claim sovereignty over the territories they
govern and have the primary responsibility to pro-
vide for and protect people within their territory.
Where a population is not protected, however, it
has been unclear how the duty of countries abroad
to act to protect that population is conditioned
by the behaviour of the national government in
question. Are national governments entitled, on
grounds of sovereignty, to refuse assistance from
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abroad - or do third-party governments have a
greater duty to assist when a national government
fails to protect the people in its territory?

There has been some progress in clarifying this
issue recently, although it remains an extremely
sensitive matter for states. A report entitled “The
Responsibility to Protect” published by the Inter-
national Commission on Intervention and State
Sovereignty (ICISS) in 2001 (7) argued that states
have a duty to intervene abroad, in strictly defined
circumstances, when a national government fails to
protect its people or puts them at risk. A UN High
Level Panel on Threats, Challenges and Change,
appointed by the UN Secretary-General, took up
the ICISS arguments in a report entitled “A more
secure world: our shared responsibility” (8), as did
the UN Secretary-General himself in his report “In
Larger Freedom” (9). The ICISS report was recog-
nized in the Outcome Document (70) of the UN
World Summit in September 2005. These docu-
ments considered interventions that use force to
protect human rights. The fundamental argument
is relevant, nevertheless, to cases of humanitar-
ian crisis, including pandemics. Indeed it is easier
to apply them in such cases, because (unlike mili-
tary interventions) international interventions on
humanitarian grounds usually assume the consent
and cooperation of the host state and are likely to
be more effective for this reason.

Essentially, the argument is that where a state is
not able to protect people in its territory, and their
lives and safety are at risk as a result, the interna-
tional community has a duty to intervene to protect
those people. At least in extreme cases, sovereign-
ty should give ground to human need. The signifi-
cance of this argument is that it makes clear that in
such instances, the underlying obligation of states
is to assist the people of another state. State—state
relations are the currency of normal international
relations; but at least in crises, including pandem-
ics, a more primary obligation to protect people
and fundamental rights may trump the normal
terms of state-state relations. This is a new para-
digm, still settling down, that in time may become
highly relevant to the management of global prob-
lems, including catastrophes.

It is still difficult to foresee how the principle
of the responsibility to protect would affect inter-
national behaviour in practice. It may be argued,
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for example, that countries which cannot raise
domestically the resources they need to combat
a pandemic, but which have clearly made efforts
to address the challenge and respect interna-
tional recommendations, have a stronger claim to
international support than states which behave
irresponsibly, for example by running down their
health services or misusing aid they have received.
Yet the principle that governments have a duty to
act to protect people who are made vulnerable by
the action or inaction of their governments would
lead states to devote more attention and resources
to countries where governance is worst.

With respect to a pandemic, it may be feared
that in a few cases misgovernment would be such
that it would create unacceptable risks not only
for the local population but also for international
peace and security. Forceful intervention might
be considered under such circumstances, as justi-
fied by Chapter 7 of the UN Charter (7) or the ICISS
document (7), but it must be hoped that such an
extreme step will be avoided. Forceful intervention,
resisted by an incumbent government on grounds
of national sovereignty, creates possibly the most
favourable environment for the rapid spread of
infectious disease.

However, more limited forms of intervention
might be required where a national government
is not able to implement certain health measures
because it is has lost the confidence of (or is in con-
flict with) some of the communities under its juris-
diction. Where feasible, WHO may administer such
services, but given the demands a pandemic will
make on WHO and other institutions, the involve-
ment of a broader range of actors could become
necessary.

2.4 Additional considerations

In practice, several additional considerations influ-
ence the degree of responsibility of governments
to act abroad. These include the degree to which:

e they are aware of a problem and the threats it
poses;

e they possess knowledge (expertise and technol-
ogy) that enables them to control or manage the
problem and the threat it presents; and

e they have the necessary financial, logistical
(human resources, material) and administrative
capacity to act effectively.
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Some brief remarks on these issues illustrate their
relevance to the case of a pandemic.

Awareness

When natural disasters or catastrophes occur,
the international community often takes time to
become aware of the event or of the threats it pos-
es, but in the case of a pandemic there is very high
awareness. This undoubtedly increases the respon-
sibility of states to take action.

However, while states are unquestionably aware
that a pandemic will create major risks, it is not so
clear exactly what those risks are — or how great
they are — because the character of the pandemic
cannot be predicted in advance. This fact will tend
to inhibit effective action, and may also lead to
ineffective or inappropriate action (for example,
the stockpiling of a drug that eventually proves
to be ineffective against the pandemic virus that
emerges). The fact that states cannot predict the
level of risk they face reduces their capacity (and, in
practical terms, their duty) to act.

Expertise and technology

Although the international community is intellectu-
ally equipped and well-resourced, it does not pos-
sess in advance the expertise and technology that
will be required to deal with a future pandemic,
and in crucial respects cannot acquire that exper-
tise or technology before the pandemic takes form.
This also inhibits the capacity of governments (and
international institutions that represent them) from
acting effectively to protect people whose health
will be threatened, and in practical terms limits
their duty to act. It should be noted that the effects
of this lack of knowledge, on the duty to act and
the ability to act, vary at different phases of the
pandemic (see below).

Resources and administrative capacity

The international community has considerable
logistical and administrative capacity that can be
deployed through WHO and other international
institutions, or through bilateral technical coop-
eration and assistance. However, because it is not
possible to predict the duration and impact of a
pandemic before it occurs, neither is it possible to
predict the extent to which national resources will
need to be deployed in rich as well as poor coun-
tries. Since it must be assumed that governments
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will meet national needs first (and within reason
should do so to be in accordance with interna-
tional human rights law), states are not in a posi-
tion to promise in advance that they will have spare
resources (medical supplies, equipment, personnel,
or funds) for use abroad. This too is a practical con-
straint on their duty to assist other countries.

2.5 Decision-making procedures

The above considerations reinforce the need for
states (and WHO) to put procedures and decision-
making arrangements in place, in advance of a pan-
demic, that will enable them to assess the impact
of the pandemic as it occurs. This in turn will ena-
ble them to take more transparent and responsible
decisions about allocation of resources nationally
and internationally and will help to forestall subse-
quent criticisms that states were discriminatory or
unfair in allocating resources.

In the absence of such arrangements and pro-
cedures, a state will find it hard to distinguish
between a decision to take responsible precau-
tions to protect its own people, and a decision that
will later be perceived as inequitable or unjustified,
unnecessarily causing harm to people abroad who
might have been assisted. For example, a govern-
ment may have to judge whether it should stockpile
medicines for later waves of infection that may or
may not occur, or make part of its stockpile imme-
diately available to medical staff in another country,
thereby potentially saving many lives but perhaps
increasing the risk faced by its own people. States
will similarly have to judge when it is appropriate to
divert medical (or military) personnel from national
duties to assist populations abroad where medical
and logistical skills and resources are lacking.

At present, the international community is not
addressing these issues and this lack undoubtedly
presents a major challenge to planning and prepa-
ration, and restricts the ability of states to fulfil fully
and effectively their international responsibilities
towards other countries. At the same time, they
already understand the seriousness of the threat
and already know that rapid and effective respons-
es will need to be developed during a pandemic.
This increases their duty to prepare and put in place
decision-making procedures that will operate rap-
idly and robustly both during and after the crisis.

The demands that a pandemic will make on
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public resources, and the level of public anxiety
that it will generate, will put decision-makers and
decision-making systems under exceptional strain.
While governments will certainly wish to retain
final authority over expenditure of international as
well as national resources, it is likely to be appropri-
ate to establish high-level expert bodies to set cer-
tain objectives, agree ethical and scientific criteria
for international programmes and the allocation of
international funds, and provide guidance on their
application. Such professional bodies could bolster
public confidence in the objectivity and fairness of
decisions made, which could be of considerable
help to political leaders operating under extreme
pressure. It is therefore suggested that exceptional
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decision-making mechanisms should be introduced
to manage the crisis, and that these should probably
include both a political and an expert dimension.

It may be that different procedures and mech-
anisms will be required to manage the pre-crisis
phase, the crisis phase, and the phase after the
pandemic ends. An internationally-approved mech-
anism could be proposed to examine the strengths
and weaknesses of preparedness planning during
these different phases, reviewing for example the
adequacy of preparedness plans, the issues that
have not been properly considered, and the insti-
tutional obstacles that stand in the way of proper
planning.
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Specific issues during different
phases of a pandemic

This section considers specific issues that may arise
during different phases of a pandemic, and evalu-
ates governments’ responsibility to assist in relation
to the principles and commitments identified in the
previous section.

In reviewing these issues, it is important to
reinforce the assumptions made earlier (see
introduction):

e |tis not possible to predict in advance what form
the epidemic will take, how dangerous or infec-
tious it will be, or whether it will spread evenly or
unevenly across the planet.

e Policies to contain the pandemic within a country
or region are unlikely to be successful for long,
although vigorous containment efforts should
nevertheless be made in the early phases.

e Vaccines or medicines to control the pandemic
will not be available in adequate quantities in
any country and across the globe there will be a
severe shortage.

e A policy of quarantine and border control will
not allow a country to remain unaffected; except
in very few cases (some islands), countries that
seek to “isolate” themselves from the pandemic
are likely to succeed in delaying spread of infec-
tion for a short time only.

e [tis not possible to predict how long a pandemic
will last, though several waves of infection may
be expected, with possible variations in morbid-
ity and mortality rates over time in the same
country.

The analysis below is based on these assumptions
although it does not take account of all eventuali-
ties. A simple model of the pandemic’s phases has
been adopted. It does not necessarily reflect what
will occur, but it has been chosen to help to iden-
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tify differences in state responsibilities, and oppor-
tunities for action, in the four situations outlined
below.

1. Pandemic alert phase, before emergence of the
pandemic virus (prevention and preparation
phase).

. Pandemic alert phase with an identified pandem-

ic virus (containment can still be attempted).

Pandemic phase (maximum impact).

Post pandemic period.

3.
4.

3.1 Pandemic alert phase, before
emergence of the pandemic virus

In this phase (i.e. now) governments and interna-

tional agencies including WHO, have opportunities

to put in place plans for containment for phase 2,

and procedures and decision-making processes for

managing the crisis in phases 3 and 4.

As noted above, the practical capacity of states
to prepare adequately is limited by the fact that
the form and severity of the pandemic cannot be
predicted in advance. It is nevertheless possible to
strengthen the general capacity of states to cope
with a pandemic by:

e enhancing vaccine and antiviral production
capacities

e training medical and veterinary staff

e enhancing surveillance and monitoring capacity
in countries

e disseminating accurate information that keeps
the public well-informed

e preparing national plans

e controlling or eradicating the disease among
poultry and other animals

e allocating funds, including aid funds, to achieve
these objectives.
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As far as practicable, the allocation of resources
for these purposes should not be at the expense of
efforts to prevent and treat other diseases, and the
donor community should monitor its financial sup-
port to the poorer countries with this in mind.

All countries have a duty to take steps to protect
people under their jurisdiction from the threat to
health that a pandemic will cause. However, richer
countries well-endowed with medical resources are
clearly in a position to help strengthen the capac
ity of other countries by providing financial assist-
ance, equipment or personnel. It is in their interest
to do so, because this will also reduce the threat
posed to their own people and interests. Issues of
equity will arise in this situation. Given that medical
resources and capacity are limited, it will be impor-
tant to provide help fairly, if possible according to
transparent criteria. If the threat of mutation of the
virus is highest in countries where avian influenza
has become established, for example, it may make
sense to concentrate available resources in those
countries. Such decisions should be based on scien-
tific judgements which the authors of this draft are
not in a position to make.

States and the international institutions that
represent them, including WHO, should take steps
during this time to strengthen existing proce-
dures, or put in place new ones, to enable them
to take decisions more rapidly and soundly during
the peak phase of the pandemic, as well as plan-
ning for the aftermath. They have a responsibility
to do this, not only because it is in their interest,
but because they are already aware that a pan-
demic could severely threaten the infrastructure
of states and their capacity to cope. In abnormal
conditions such as a pandemic, governments tend
to default towards narrow perceptions of national
interest (not least because of the pressure of public
opinion), even though rational and cost-effective
policies may require states to allocate significant
resources abroad as well as at home. It might cause
much additional loss of life and precipitate disaster,
if under domestic pressure richer countries were to
hoard their resources nationally. This might make it
impossible to provide forms of international assist-
ance or take actions that would more effectively
protect their own citizens, as well as citizens of
other countries.

Consequently in this phase states need to:
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e agree and install procedures for assessing :

— the nature of the burden that states face dur-
ing the peak stage of a pandemic;

— the contributions that states should make to
international assistance during the pandemic
period;'

— the needs and criteria for
allocations.?

* make contingency plans for the aftermath.

international

It is important to establish procedures designed to
operate robustly and effectively during the pan-
demic period, recognizing that decisions regard-
ing the gravity and spread of the pandemic cannot
be made in advance, and that, for the same rea-
son, the full extent of the availability of funds for
international work cannot be assessed in advance
either. In the absence of agreed decision-making
procedures for assessment, governments will find
it very difficult to take swift and sound decisions to
support international assistance and cooperation.

In the same spirit, governments and international
organizations should establish a sound information
policy. This should obviously address the require-
ments of the current phase — providing explanations
to the public of the threat posed by avian influenza,
etc. — but should specifically foresee the challenges
that will arise during the peak phase. If the pub-
lic is not made aware that it will be necessary to
work internationally as well as nationally to protect
public health during a pandemic, governments may
find it much more difficult to propose and imple-
ment sound policies. If the need for international
coordination is made clear to the public, they are
more likely to support such policies, even if inter-
national policies divert resources from national pro-
grammes. Therefore governments should develop
information policies to explain why some expendi-
ture during the pandemic should be devoted to
international purposes, on health grounds and on
grounds of national interest as well as for ethical
reasons.

Finally, states should take action during this
phase, in cooperation with expert organizations
such as Office International des Epizooties (OIE)
and the Food and Agriculture Organization of the
United Nations (FAO), to help countries strengthen

! taking account of the burden assessment above
2 taking account of the burden assessment above
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the capacity of their veterinary services and com-
pensate farmers and households that keep poultry
for the loss of their birds as a result of avian influ-
enza control programmes. If small producers and
households are not compensated, they are unlikely
to declare that they have birds or report cases of
avian influenza, thereby significantly increasing
the risk of mutation of the virus and an eventual
pandemic. In addition, the income and nutrition of
poor households is likely to be particularly affected
by culling. Compensation can therefore be justi-
fied on human rights, ethical and development
grounds. The development agencies of countries
in the Organisation for Economic Co-operation
and Development (OECD) should be encouraged to
develop compensation programmes for small-scale
poultry producers in poor countries, in support of
WHO, OIE, FAO and other organizations that moni-
tor the incidence of avian influenza and prevent its
spread.

3.2 Pandemic alert phase with an
identified pandemic virus

In the initial period of a pandemic, it will be impor-
tant to mount a strong international effort to con-
tain its spread — even if such an effort is unlikely
to be successful. Governments have a duty to sup-
port such efforts, either by contributing resources,
equipment and personnel, or by submitting to the
constraints that any containment policy will impose
on countries that are within the containment
area(s). Such efforts can be justified on grounds
of national interest, as well as ethical and human
rights grounds, because, if a policy of containment
did succeed in stopping the pandemic, many lives
would be saved across the globe, including in the
countries that provided support and assistance.

In this situation major restrictions on movement
and cross-border travel may be introduced glo-
bally or in certain regions. The introduction of such
measures, while potentially necessary, obviously
creates the risk of discrimination and abuse. For-
eigners, travellers, displaced people, asylum seek-
ers, and individuals belonging to minorities that live
on both sides of a frontier are particularly at risk.
Their rights may be violated; they may be stigma-
tized, or accused of “importing” the virus. Travel-
lers from certain countries and regions are more
likely to suffer discrimination than travellers from
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others and particular attention should be given to
the treatment of migrants and displaced people.
Certain categories of people, including migrants,
might face deportation to countries where the risks
of infection (or other threats to their person) will be
much higher.

In general, measures controlling movement and
cross-border travel should be monitored to ensure
that they are applied in a manner that is non-dis-
criminatory and do not facilitate or provide cover
for violations of rights (see chapter II).

3.3 Pandemic phase (maximum impact)

It is particularly hard to predict the character of this
stage (and its possible substages) and therefore
difficult to generalize about the issues of ethical
policy and international obligation that are likely to
occur. In order to provide a useful assessment, two
scenarios are distinguished; in one the pandemic is
global in spread and is characterized by high rates
of infection and mortality; in the other, the pan-
demic is relatively mild in both respects. In reality
of course, the situation may not be so tidy. Rates of
infection and morbidity may vary across the globe.
The pandemic may also have high levels of infection
but low morbidity and vice versa. Moreover, there
is no reason to suppose that a pandemic will take
the form of a single wave of infection; there could
be several waves that vary in gravity and infectious-
ness and spread differently across the globe. It is
therefore important to stress that the distinctions
below are made to facilitate analysis; they do not
purport to reflect the likely characteristics of a real
pandemic.

Scenario 1: high morbidity and mortality rates

Countries are likely to be overwhelmed, forced to
devote most of their resources to managing the
domestic effects of the pandemic and provid-
ing domestic health care. Medicines and vaccines
will not be available in sufficient quantities (or at
all). Health and government services will be over-
stretched or will break down, adding new health
risks. The willingness of states (and their popula-
tions) to invest resources in international pro-
grammes of protection and health care will decline
sharply and it will certainly be difficult and may
become politically impossible to deliver such pro-
grammes, even if they are valuable and there is
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exceptional need. Most states will be thrown back
on their own resources. In some societies chaotic
conditions will emerge.

In these circumstances, it is likely that vari-
ous kinds of violation of rights will occur as fear
of the pandemic spreads and rates of illness rise.
Foreign communities may be subject to discrimi-
nation or attack; they might also be expelled from
the country, without regard for their safety or resi-
dence claims. Other minorities may be excluded
from access to health care. More generally, certain
groups of people may secure privileged access to
health care, vaccines etc.

If the pandemic has an acute and disruptive
impact on countries that are important economi-
cally, it is also possible that it will trigger a world-
wide economic crisis. This is more likely now than
in the past, given the greater integration of global
markets. In this respect, planners should not only
address the impact of such a crisis on global dis-
tribution of key pandemic response supplies. They
should also consider whether, in some situations,
the countries that would suffer most from a pan-
demic would not necessarily be the poorest. In
certain conditions populations that rely more on
small-scale agriculture could fare better than peo-
ple living closely-packed in cities. The urban pop-
ulations are not only more exposed to infection;
they also depend more directly than farmers on
health and other services, and rely for their income
on employment that (in many export industries) is
acutely vulnerable to fluctuations in demand.

In this scenario, it must be assumed that fewer
resources will be available for international pro-
grammes to assist the countries hit hardest by the
pandemic. Therefore, the prior creation of proce-
dures to assess the gravity of the impact of the
pandemic, and assess the responsibilities of richer
countries to respond to need abroad, is vital. If
the impact on the world economy were to be dra-
matic, such procedures might also assist rich states
to respond to demands to put together a “Mar-
shall Plan” to refloat global trade in the aftermath
period.

Scenario 2: high morbidity but low
mortality rates

In an alternative scenario the pandemic takes a
milder form. It may cause fewer deaths or cause
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mild disease with fewer complications, or may
affect different regions of the world unevenly, so
that some countries and regions are only lightly
touched. In these circumstances, the prospect of
maintaining a higher level of international assist-
ance improves, and states and international organi-
zations may be able to provide effective assistance
to some of the countries that are hardest hit, even
during the peak phase.

Under these conditions, the availability of
procedures for assessing the seriousness of the
pandemic, and the degree to which richer and
better-endowed states can assist others remains
essential, because it will still be difficult, in the
midst of the crisis, for governments to make sound
decisions that are not driven uniquely by narrow
views of national interest.

Difficult decisions that may need to be taken
include:

e Whether to release for use abroad vaccines or

medicines that had been stockpiled for domestic
use.

Whether to divert medical staff (e.g. public serv-
ice, private practitioners, military....) who have
been working on the domestic crisis to assist
other countries.

Whether to allocate funds set aside for the pan-
demic to international rather than domestic
programmes.

Whether to increase production of medicines
or vaccines, even though domestic demand has
stabilized or begun to wind down.

Decisions on all the above may need to be taken
even when it cannot be guaranteed that a new
wave of infection will not occur.

Information policies will again be crucial dur-
ing this phase. It will be a challenge to explain
why scarce resources should be expended abroad
rather than at home, particularly in countries where
the pandemic is relatively mild, but nevertheless
poses exceptional demands on the health system
and creates severe anxiety in the general public. A
communications strategy designed to make such
explanations plausible to the general public will
need to be put in place earlier rather than later.
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3.4 Post-pandemic period

If the pandemic is severe, some countries will be
severely undermined by loss of qualified person-
nel and will have many other problems (e.g. crop
failure, collapse of services, financing difficulties,
caring for orphaned children, crime, etc). The inter-
national community will be under a strong moral
and political obligation to help and, to do so ade-
quately, states should make contingency plans to
manage such an eventuality.

If the pandemic has a marked impact on the glo-
bal economy, as may be the case, states may need
to develop a reconstruction plan for refloating the
economy. This possibility should be considered in
contingency planning. Programmes to restore glo-
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bal employment could be required if the pandemic
triggers a major economic depression or a global or
regional economic crisis.

If the impact is less global, some countries will
nevertheless suffer severely. Plans to provide medi-
cal personnel and resources to countries that have
lost a critical number of nurses or doctors should
be considered. Plans to strengthen the capacity of
countries to train additional hospital staff during the
recovery period and restart training programmes
may be required. Particular attention should also
be given to the provision of health care in rural and
poor urban areas, where health care services may
be particularly lacking following a pandemic.
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General issues of
fairness and equity

Issues of fairness and equity are easier to state than
to manage. In practice, government policies will
be determined by states’ perceptions of national
interest, combined with an assessment of what
programmes abroad will be effective. WHO and
international agencies will obviously need to help
states make sound judgements about (a) what lev-
el of threat they face; and (b) what programmes
are worth supporting financially during different
phases of a pandemic.

Both questions pose issues of equity and fair-
ness. States may choose to avoid the issue of equi-
ty, for example if they consider immediate national
protection to be the only priority. Failure to give
serious consideration to equity may also lead states
to make poor decisions about what is in their inter-
est. Some, for example, may stockpile a vaccine or
drug for national use that turns out to be unnec-
essary, whereas strategic deployment of the same
resources abroad would have far more value. States
should also take into account the long-term costs of
leaving other countries or regions in great difficulty
following the pandemic. It may be morally right as
well as economically sensible to resist public pres-
sure to invest resources at home, and instead invest
abroad to enable hard-hit societies to recover.

An information policy is important here. Infor-
mation to the public should make reference to the
larger ethical issues, and explain global as well as
national dimensions of the pandemic, with a view
to enabling governments to adopt the most ration-
al and effective policies. It will also be important
to develop a long-term strategy that is not driven
by crisis. Government and international planners
may wish to draw on the experience of develop-
ment agencies, who are regularly confronted with
the challenge of moving coherently from policies
designed to address humanitarian crises to ones
that promote long-term development. If health
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ministries, governments and international agencies
think of the pandemic only in terms of crisis, and do
not plan for long-term recovery, not only will poli-
cies be inadequate, but they will generate forms of
inequity and discrimination that are likely to gener-
ate social and economic problems in the future.

Political leaders and officials responsible for man-
aging a pandemic should therefore put in place
planning processes that will identify their objectives
in the five years following a pandemic, and identify
policies that need to be in place if these objectives
are to be achieved. They should not remain in crisis
mode — and should not be only in crisis mode even
during a pandemic’s peak phase. Special emphasis
should be put on the importance of regional coordi-
nation during all stages of managing the pandemic.

When considering issues of equity and discrimi-
nation, it will evidently be important to consider
groups that are especially exposed to risk. Among
these are poor communities with fragile access
to health and other services, and groups who are
often exposed to particular risks (including women,
children and minorities). As part of national and
international response plans, reporting systems
should be put in place to ensure that the impact
of a pandemic on such groups can be monitored.
Human rights techniques of reporting may provide
useful tools for this work.

This said, simple assumptions should not be
made in advance about which groups are likely to
prove vulnerable during a pandemic. Although all
age groups were affected, the 1918 influenza pan-
demic killed a very large number of young adults.
If this proved to be true again it would be impor-
tant (as with HIV/AIDS) to make sure that grand-
parents and other elderly carers receive adequate
levels of protection and support, as they might be
crucial for child-care provision in the aftermath of
the pandemic.
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Conclusions

Principles of equity, non-discrimination, solidarity
and reciprocity have been recognized in numer-
ous legally-binding international and human rights
standards. Governments should take steps to
ensure that adequate international assistance is
made available so that all countries can contribute
to the international and national efforts that will
be necessary to prevent a pandemic from occur-
ring and to minimize its effects in all societies if it
does occur. In framing documents that set out how
states and societies should respond to and manage
an influenza pandemic, human rights principles
and international legal obligations should inform
the approach of WHO and other international
organizations.

During each phase of a pandemic, governments
will respond best to policy recommendations that
draw together arguments based on national inter-
est, human rights principles (and other bodies of
international law), and ethical values. The power
of ethical values and notions of human solidarity
should not be underestimated, even in a severe
crisis, especially if these values can be focused
through the media. This underlines the importance
of developing a sound communications policy (see
below).

Arguments based on human rights obligations
and ethical principles will be more effective before
the onset of a pandemic and after it ends. Appeals
to international law during the height of a pandem-
ic (except where egregious violations of rights are
in question) will have little purchase if the mortality
rate is high and states find themselves under acute
pressure at home. Where the pandemic is less
aggressive, it will be possible to appeal more effec-
tively to principles, agreed rules and international
legal obligations.
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Advance planning

Planning should give full consideration to issues
of equity and fairness. This is difficult because it is
already clear that no government will be in a posi-
tion to provide full or adequate protection to eve-
ryone. Vaccines will not be available and in many
circumstances a shortage of health-care workers
and resources will make it impossible to provide
proper care. The commitment to equity and fair-
ness does not imply giving everyone the same treat-
ment, however. It implies taking decisions about
the allocation of scarce resources transparently
according to criteria that are rational, and applying
these criteria consistently. National and global pub-
lic opinion will expect this.

It is vital to prepare as well as possible before a
pandemic occurs. Much can be done in the pre-
pandemic phase to reduce risk, strengthen the
readiness and capacity of veterinary and medical
services nationally and internationally, and increase
public awareness and understanding. Preparation
of regional and national plans can make an essen-
tial contribution to preparedness.

However, some essential policy decisions cannot
be taken before the pandemic occurs, and when
it does decision-makers will come under intense
pressure. Critical mistakes may be made during the
peak pandemic phase because governments will be
under tremendous pressure to think only of their
own needs and their own people, even though it
may not be rational or in the country’s best interest
to do so. It is therefore vital to establish in advance
decision-making procedures that will permit gov-
ernments and international institutions to make
rapid assessments about the level of risk and pri-
orities of need during the peak phase, and sound
decisions during each phase of the pandemic.

These decision-making procedures should aim to
provide governments with sound foundations for
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making decisions in relation to national and inter-
national action that will help to mitigate the effects
of the pandemic, diminish its long-term economic
and social consequences, and save life in an equita-
ble manner. They should take account of the need
to balance the political and technical dimensions of
decision-making; the need for sound and objective
scientific and ethical criteria; and the need to sus-
tain public confidence in the fairness and effective-
ness of public policies. In the absence of robust and
effective procedures, governments will find it very
difficult to take soundly-based decisions and will
be seen to have acted unjustly and incompetently,
probably at great human cost, and possibly at great
economic cost over the longer term.

Pandemic alert phase

Calls for international cooperation to contain a
pandemic are likely to be supported during the ini-
tial alert phase. If a pandemic takes hold, however,
sharing of resources internationally will become
difficult unless it can be clearly demonstrated that
such sharing will protect the populations of nations
that share, as much as (or more than) policies that
focus exclusively on national protection.

Post-pandemic phase

Governments, and international organizations
including WHO, have a particular responsibility
to consider the aftermath of a pandemic. Ethical,
national interest and human rights arguments will
again coincide. It is important to plan ahead for
this phase, and not to wait until the crisis is over
and resources are stretched and organizations
exhausted. Although it is understandable for indi-

104

viduals to focus on self interest at the onset of a
pandemic, governments can already foresee that it
will be essential to act globally afterwards to repair
the damage. In the post-pandemic phase it will be
vital to share resources and substantial budgets
will need to be set aside for international support
to enable economies and societies that are hard-
est hit to recover. Recovery programmes will prob-
ably need to give particular support to medical
and health-care professionals and health systems,
which may suffer especially high rates of loss.

At all stages, international monitoring should
give particular attention to the protection of groups
of people whose claims to equitable treatment may
be vulnerable during a pandemic. Those at risk
include travellers, minorities, migrants, and state-
less people. Their access to health care should also
be monitored.

Communications

The issue of fairness underlines the importance of
communication. Governments should put in place
a well-considered communications strategy that
will explain the nature of the pandemic, the choices
that states face, and the human rights, ethical and
self-interest arguments in favour of specific policy
choices. A communications strategy that perceives
national interest in very narrow terms is unlikely to
assist governments to take sound decisions. Com-
munications strategies should therefore give ade-
quate attention to the fact that the pandemic is
global, with global implications, and that policies
designed to protect national interest and national
health should have an international dimension.
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